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INSTITUERE EJUS EST 
ABROGARE. 


CUJUS EST 





The total lack of the qualification on 
the part of judges in the understanding of 
the fundamentals so constantly appéaring in 
so many of the decisions of our various 
courts of appeal, which we have so often 
from time to time shown, makes it a part 
of a journal’s duty to call attention to the 
failure in legal education to so ground the 
learner in the fundamental principles of the 
law as to develop that greatest quality of 
the lawyer or judge: ability in construc- 
tion. 

A case which shows this kind of con- 
struction is that of Hill v. (Mundy, 89 Ky. 
36. There, a hotel property was sold in 
April. 
ises, which, at that time, was nearly full of 


An ice-house was upon the prem- 


ice. Nothing was said as between the par- 
ties as to the ice. 

The court quoted from 2 Kent, side 
page 343, as follows: The character of 
the property, whether personal or real, in 
respect to fixtures, is governed very much 
by the intention of the owner and the pur- 
poses to which the erection was to apply.” 
Citing 1 Parsons on Contracts, p. 431. 
“As between vendor and vendee, the law 
leans to the latter, and he may be entitled 
to an article as a fixture, although it is not 
permanently annexed to the realty.” The 
court then went on to consider the nature 
of the undertaking, saying: “Turning from 
this general notice of the law of fixtures to 
the case in hand, we find the property sold 
was a hotel, for the use of which ice is al- 


most, if not quite, indispensable. ‘The sale 











was made when summer is at hand, and 
when a removal of the ice would have re- 
sulted in great waste, if not in total loss. 
The vendor of the property made no reser- 
vation of it, or of any right to enter upon 
the property to use and enjoy it, or to at- 
tend to its preservation, if necessary. Un- 
der these circumstances it is reasonable to 
conclude that it was stored there, to be en- 
joyed and used by those who might have 
had the right to use and enjoy the free- 
hold, and was therefore a part of it by the 
intention as to its use and enjoyment, but 
that the parties to the sale expected and 
understood, at the time of the purchase, 
that it would pass with the premises and 
by the conveyance. We must presume 
against the vendor, and as it could not be well 
removed fromthe ice-house at that season 
of the year, save by the small quantity, and 
as used, he certainly would have reserved 
the right to enter upon the premises and 
take it away if he had so expected and in- 
tended. The purchaser, owing to 
the nature of the article, and all the cir- 
cumstances we have alluded to, had a 
right, by reason of the silence of the ven- 
dor, to consider as he undoubtedly did, 
that the ice passed to him with the free- 
hold.” 


without the careful consideration of the 


Here was a case which, judged 


rules of construction, would have been de- 
cided for the plaintiff. It was apparent 
that, in the very nature of the transaction, 
the ice was intended to have passed with 
conveyance. The court found rules _ by 
which to carry out this evident intention. 
The first thing a judge ought to do in the 
consideration of a case is try to discover 
the means of doing justice in those cases 
By a 
thorough understanding of the rules of con- 


where it is plainly ascertainable. 


struction there is no excuse, as a general 


rule, for a failure of justice. Common 
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right and reason must be considered in the 
process to justice, as was said by Lord 
Coke when chief justice of the King’s 
Bench, to declare as he did in Dr. Boham’s 
case, 8 Co, 118, “that the common law doth 
control acts of parliament, and adjudge 
them void, when against common 
and reason.”’ Says Kent: “The same sense 


right 


of justice and freedom of opinion led Lord 
Chief Justice Hobart, in Day v. Savage, 
Hob. 87, to insist that an act of parlia- 
ment made against natural equity, as to 
make a man judge in his own case, was 
void, and induced Lord Chief Justice Holt 
to say in the case of the City of London 
v. Wood, Bacon’s Works 6, p. 128, that the 
observation of Lord Coke was not extrava- 
gant, but was a very reasonable and true 
saying.” It is a fine piece of construction 
by which Portia, in The Merchant of Ven- 
ice, circumvents the designs of Shylock and 
avoids the penalty of the bond. Says Mr. 
Hughes in his work on procedure, under 
the head of construction: “Wherever it ap- 
pears that a constructionist does not under- 
stand subject matter, then weighty reason 
appears why he is not a good authority. 
Consequently one must apprehend the na- 
ture of subject matter to construe in ref- 
erence to it.” For instance, he cites the 
general rule of contracts that both sides are 
bound or neither; but.an adult contracting 
with an infant binds himself, and not the 
infant. The failure of courts to under- 
stand the essential rules of construction, and 
often the failure to apprehend the subject 
matter, is working such universal havoc 
with our jurisprudence that the need of 
some work, which will point out the true 
rules, and so contrast the cases which are 
decided right on principle with those which 
are wrong, that the busy judges and law- 
yers may find a haven in which to escape 
the storm of citations, which is rushing on 
them with ever increasing force. 

Lex non exacte definit sed arbitrio boni 
ziri permittit, is another maxim intimately 
related to the subject of this article and is 
manifest in the foregoing. 





NOTES OF IMPORTANT DECISIONS 





LANDLORD AND TENANT—PERSONAL 
INJURIES DUE TO DEFECTIVE PREMISES 
WHERE CONDITION OF PREMISES IS MIS- 
REPRESENTED TO TENANT.—The recent 
case of Williams v. Goldberg (N. Y.), 109 N. Y. 
Supp. 15, is an action to recover damages 
for physical injuries sustained by the plaintiff 
in consequence of the willful misrepresentation 
and deceit of defendant’s agent. The trial re- 
sulted in a judgment for plaintiff who was a 
monthly tenant of certain rooms in defendant’s 
premises. After the recommencement of the 
term and before its expiration, on the occasion 
of defendant’s agent’s call for the rent, plain- 
tiff directed the agent’s attention to the decrepit 
and threatening condition of the ceiling in one 
of the rooms, expressing her apprehension of 
injury therefrom and her intention to vacate 
the rooms. The agent assured her that he had 
had the ceiling examined and tested and that 
it had been found to be secure. Later, during 
the same term, the ceiling fell upon the plain- 
tiff, who, relying upon these assurances had re- 
mained in the occupancy of the rooms, causing 
physical injuries to her. Upon the trial it ap- 
peared that the ceiling had not been inspected 
or tested and the agent’s representation that 
it had, were knowingly untrue as a matter of 
fact, and so the court below found. 

The court held that an action for damages 
for fraud and deceit does not necessarily rest 
in any actual or contemplated contractual rela- 
tion of the parties, and depends “upon the fact 
that an injury has been suffered resulting in 
damages to the party seeking redress, and that 
such damages are the legitimate consequence 
of the fraud.” Citing N. Y. Land Imp. Co. v. 
Chapman, 118.N. Y. 288, 294, 23 N. E. Rep. 187, 
189. The court says: “Here the plaintiff was in- 
duced by means of the misrepresentations to 
refrain from herself repairing the ceiling, va- 
cating the rooms, or otherwise providing for 
her protection, in either of which events, she 
would have been secure from injury. All man- 
ner of fraud is abhorrent to the law, and if 
one person sustains injury through the fraud 
of another, he will be afforded a proper remedy. 
True, the plaintiff's injuries were not the im- 
mediate result of the defendant’s agent’s de- 
ceit, but of an intervening cause, the fall ot 
the ceiling. They were, however, the indirect 
result of the deceit, a natural and probable ef- 
fect of the agent’s wrongful conduct, one 
against which the fraudulent assurances were 
made, and from which the plaintiff expected to- 
escape in her reliance upon such assurances. 
Her damages, therefore, were proximate, 
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though only consequential to the fraud. Citing 
Hale on Damages, 39; Sandford v. Handy, 23 
Wend. 263; Nowack v. Metropolitan St. Ry. Co. 
166 N. Y. 438, GO N. E. Rep. 32, 54 L. R. A. 
592, 82 Am. St. Rep. 691. 

A dissenting opinion by MacLean, J., hold- 
ing that neither an express warranty nor cove- 
nant to repair was shown, and that the danger 
was as apparent to plaintiff as to defendant’s 
agent, and, further, that if an inspection had 
been made, as represented by defendant's agent, 
she would have known of it, and therefore she 
was bound to know that no inspection had in 
fact taken place. He holds that the judgment 
should have been reversed. . 

This case presents a phase of the law of 

landlord and tenant which is undoubtedly un- 
dergoing a transition. The dissenting opinion 
presents very correctly the older view. It has 
been said that the law of landlord and ten- 
ant was law for the benefit of the landlord 
alone. In the dissenting opinion it is held that 
as there was neither an express warranty nor 
a covenant to repair, the plaintiff was not en- 
titled to recover, stating that in order to re- 
cover she must prove representation, falsity, 
_scienter, deception, and injury, and that the 
absence of any of these conditions is fatal to 
a recovery, and further that where misrepre- 
sentation is relied on that unless the facts 
represented are matters peculiarly within the 
knowledge of the landlord or his agent that a 
recovery cannot be had. 

The doctrine laid down by the majority is 
one that is undoubtedly gaining ground and 
which is founded upon reason and justice. It 
is hard to understand why a landlord should 
be permitted to make false representations, 
which are relied on by the tenant to his in- 
jury, and then escape all liability because no 
express warranty or covenant to repair can be 
shown by the tenant. 





JUDGMENT — DISTINCTION BETWEEN 
LAW OF THE CASE AND RES JUDICATA — 
In Alerding v. Allison (Ind.), 83 N. E. Rep. 
1006, the distinction between law of the case 
by former decision and res judicata is pointed 
out as follows: The doctrine of “the law of the 
case” which, as referring to the decisions of 
the court in a particular case on a former ap- 
peal, is analogous .to the doctrine of former 
adjudication, but much more limited in its ap- 
plication. Under the rule of former adjudica- 
tion, when a cause has been finally determined 
by a competent tribunal, all questions of con- 
troversy arising in the case must be taken as 
at rest forever, not only the things that were 
actually adjudged, but every other matter 
which the parties might have litigated under 





the, issues formed. Fischli v. Fischli, 1 Blackf. 
360, 12 Am. Dec. 251; Gutheil v. Goodrich, 160 
Ind. 92, 95, 68 N. E. Rep. 466. The rule 
known as “the law of the case,” while as con- 
clusive as in former adjudications as to all 
matters within its scope, cannot be invoked, 
cxcept as to such questions as have been ac- 
tually considered and determined in the first 
appeal. In the application of this rule courts 
will take cognizance of such points only as 
affirmatively appear in the last to have been 
decided in the former appeal. “The rule,” as 
said in a California case, “being one which 
tends to prevent the judicial consideration of 
a particular controversy, is not to be extended 
beyond the exigencies which demand its appli- 
cation.” Citing among others the case of Dodge 
v. Gaylord, 53 Ind. 365. Continuing, the court 
says: In the Dodge case, supra, it is said: “It 
is also settled that the decision of the supreme 
court rendered upon a given state of facts be- 
comes the law of the case as applicable to 
such facts, and, if the cause be remanded for 
a new trial, the parties have the right to intro- 
duce new evidence and establish a new state 
of facts, and when this is done the decision 
cf the supreme court ceases to be the law of 
the case, and the court in the trial of such case 
is not bound by such decision, but should ap- 
ply the law applicable to the new and changed 
state of facts.” In the Krug case, supra, it is 
said: “The rule ‘of the law of the case’ thus 
limited to points considered, and on the first 
appeal meets our full approval; but we cannot 
agree to the claim of appellee’s counsel that 
‘the law of the case’ precludes us from con- 
sidering and deciding now, on the second ap- 
peal of this cause, questions which might have 
been, but were not, considered and decided as 
the case was presented on the first appeal. 
Such claims seem unreasonable, although we 
are aware supported by many respectable au- 
thorities, and even by the language used in 
some of the reported cases of this court.” In 
the Wine case, 158 Ind., it is said on page 391, 
63 N. E. Rep. 760: “Only points decided be- 
come the law of the case. The record in the 
appeal to the appellate court, and the opinion 
pronounced therein, will be regarded as a part 
of the record in this appeal so far as it will 
enable the court to ascertain whether the 
questions now presented were decided by the 
court in the former appeal. Westfall v. Wait, 
165 Ind. 353, 359, 73 N. E. Rep. 1089; Mining 
Company v. Andrews, 28 Ind. App. 496, 63 
N. E. Rep. 231. As relating to the first three 
propositions, the evidence submitted in this 
appeal is, in substance, the same as that sub- 
mitted in the first appeal, and the law as de- 
clared by the appellate court as ruling those 
points must now be accepted as conclusive. 


» 
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At the outset it should be borne in mind that 
the ‘law of the case’ rule has reference to 
questions of law, and not to questions of fact. 
The term means nothing more or less than the 
application of that line or rule of decision 
which courts have from time immemorial ap- 
plied to like pleadings, or like facts, or sets of 
facts.’ 

JUDICIAL NOTICE—NURSERY REGULA- 
TLONS —CONSTITUTIONAL LAW.—It is held 
in the recent case of Ex parte Hawley (S. D.), 
115 N. W. Rep. 93, that courts will take judicial 
notice of the fact that trees and other forms of 
plant life are subject to’ destructive communi- 
cable disease. The decision construes a statute 
providing that before any person could sell 
trees in South Dakota, he must secure a permit, 
etc. The object of the law being to provide for 
a system of inspection to prevent the sale of 
diseased trees. The court says: 

“It is a matter of common knowledge of 
which this court may take judicial notice that 
trees and other forms of plant life are subject 
io destructive communicable diseases, State v. 
Main, 69 Conn. 123, 37 Atl. Rep. 80, 36 L. R. 
A. 625, 61 Am. St. Rep. 30. Diseases in plants 
have existed as long as plants themselves,— 
ages before the advent of man. In the earl- 
iest historical records, as well as in early 
Greek and Roman times, some of the more 
destructive diseases of plants, like rust and 
mildew or blight of cereals, were widely known 
and discussed; and, though formerly unrelia- 
ble theories on the subject may have received 
more or less general recognition, the recent ex- 
haustive researches of distinguished special- 
ists have placed the pathology of plants on a 
foundation scarcely less scientific and _ satis- 
factory than that occupied by the pathology of 
animals. Ency. Americana, Diseases’ in 
Plants. This being so, the power to prescribe 
regulations calculated to prevent the spread 
of diseases among plants cannot be less ample 
than the power to prescribe regulations calcu- 
lated to prevent the spread of diseases among 
domestic animals. Concerning the latter the 
Supreme Court of the United States has said: 
‘Now, it is said that the defendant has a right 
under the Constitution of the United States 
to ship live stock from one state to another 
state. This will be conceded on all hands; 
but the defendant is not given by that instru- 
ment the right to introduce into a_ state, 
against its will, live stock affected by a con- 
tagious, infectious, or communicable disease, 
and whose presence in the state will or may 
be injurious to its domestic animals. The 
state—Congress not having assumed charge of 
the matter as involved in interstate commerce 





—may protect its people and their property 
against such dangers, taking care always that 
the means employed to that end do not go be- 
yond the necessities of the case, or unreason- 
ably burden the exercise of privileges secured 
by the Constitution of the United States.’ Reid 
v. Colorado, 187 U. S. 137, 23 Sup. Ct. Rep. 92, 
47 L. Ed. 115. The authority of a state Legis- 
lature to establish reasonable regulations for 
the prevention of diseases injurious to domes- 
tic animals or plants cannot be questioned. 
Therefore the provision of the statute under 
discussion, requiring a certificate from a com- 
petent entomologist, being manifestly intend- 
ed and caiculated to prevent the sale and dis- 
tribution of diseased nursery stock, applicable 
alike to resident and nonresident dealers, and 
one which does not go beyond the necessities 
of the case, or unreasonably burden the ex- 
ercise of privileges secured by the state or 
federal constitution, such provision conflicts 
with no principle of constitutional law, and its 
validity must be sustained. As an incident 
to its power to enact valid inspection laws, a 
state may impose a reasonable charge for the 
purpose of defraying the expenses of inspec- 
tion. 17 Am. & Eng. Ency. Law, 81.” ‘ 
The statute was held constitutional, and the 
petitioner, who had been arresied under the 
provisions of the act was remanded to the cus- 
tody of the sheriff. 


ASSIGNMENTS—MODE AND SUFFICIEN- 
CY—EQUITABLE ASSIGNMENT.—In Smed- 
ley v. Speckman, 157 Fed. Rep. 815, it is held 
that a mere promise, although of the clearest 
and most solemn kind, to pay a debt out of a 
particular fund, is not an assignment of the 
fund, even in equity; but, to make an equitable 
assignment, there should be such an actual or 
constructive appropriation of the subject mat 
ter as to confer a complete and present right 
on the assignee, even where the circumstances 
do not admit of its immediate exercise and to 
divest the assignor of control over the fund. 

The action was brought by the trustee of a 
bankrupt estate to recover $5,000 which the 
bankrupt had paid within four months of the 
bankruptey proceedings to one of his credi- 
tors, the trustee alleging that at the time of the 
payment, Pierson (the bankrupt), was inso!- 
vent, and that the creditors receiving the fund 
had knowledge or reasonable cause to believe 
that a preference under section 60a as amend- 
ed, was intended by Pierson. It was contended 
that the payment complained of was made pur- 
suant to an arrangement between Pierson and 
Smedley long prior to and not within the four 
months preceding the filing of said petition, 
and that said arrangement amounted to an 
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equitable assignment of five thousand four hun- 
dred dollars out of a certain fund to become 
due from the government on account of work 
done by Pierson, and that, therefore, the trans- 
fer complained of was really made at the time 
of the said equitable assignment and more 
than four months before the filing of the pe- 
tition in bankruptcy. From the evidence the 
court states that the arrangement amounted 
to nothing more than an assurance on Pierson’s 
part that he would be in funds soon, at the 
time of the settlement with the government, 
and that their account, would be paid them 
then. This, the court states, was a mere prom- 
ise on Pierson’s part and an assurance to his 
creditors of his ability to keep it. The evi- 
dence also shows that the government agent 
had stated to the creditor that the amount of 
money mentioned would be due. Nothing fur- 
ther is shown, however, in the way of an as- 
signment, except that when the payment was 
made it was made by check to Pierson’s order 
and then when entirely beyond the control of 
Heath, the government agent in charge of the 
work, was indorsed over by Pierson to Smed- 
ley. As to whether this constituted an equitable 
assignment or not, the court comments as 
follows: 

“This testimony falls far short of evidencing 
the absolute appropriation by the assignor of 
the fund sought to be assigned, which is a fun- 
damental requisite of a valid assignment, nor 
is there any evidence of that surrender by the 
assignor of all control over the fund that the 
law requires. A mere promise, though, of the 
clearest and most solemn kind, to pay a debt 
out of a particular fund, is not an assignment 
of the fund, even in equity. To make an equit- 
able assignment, there should be such an actual 
or constructive appropriation of the subject- 
matter as to confer a complete and present 
right in the party meant to be provided for, 
even where the circumstances do not admit of 
its immediate exercise, If the holder of the fund 
retain control over it, it is fatal to the claim of 
the assignee. ‘The transfer must be of such a 
character, that the fund holder can safely pay, 
and is compellable to do so, though forbidden 
by the assignor.’ Christmas v. Russell, 14 Wall. 
69, 20 L. Ed. 762.” 

TRADE-MARKS — INJUNCTIONS — NO 
EQUITIES BETWEEN ROGUES. — Justice 
Houghton declares that “equity does not ad- 
just the differences between rogues,” in Fay 
v. Lambourne (N. Y.), 108 N. Y. Supp. 874. 

The facts were about as follows: Plaintiffs, 
husband and wife, were engaged in giving en- 
tertainments throughout the country under the 
name “The Fays.” The entertainments con- 





sisted in giving demonstrations of alleged mind 
reading and the telling of past and future 
events. The ability to do these things wae 
represented to come from supernatural powers 
possessed by the wife. Sleight-of-hand tricks 
were interspersed in the course of the enter- 
tainment. Defendants were former employees 
who, having learned how the performances 
were given, commenced giving performances 
explaining and exposing plaintiffs’ tricks. De- 
fendants, in their bills, posters and other ad- 
vertisements gave great prominence to the 
name “The Fays.” In fact, the name was 
given such prominence as to deceive and mis- 
lead the public so that persons intending to go 
to plaintiffs’ performance oftentimes went to 
defendants’ performance, The suit was brought 
to enjoin the use of the name “The Fays” by 
defendants. In the trial court an injunction 
was granted, and an appeal having been taken, 
the judgment was reversed. In the course of 
the opinion, the court says: 

“If the injunction was to stand, it is altogeth- 
er too broad, and evidently much broader than * 
the trial judge intended it should be from his 
memorandum decision. By that memorandum it 
was stated that the defendants should be en- 
joined only from using the words in such way 
as to mislead the public; but by the injunction 
granted the defendants are restrained from 
using plaintiffs’ name in any way. The situa- 
tion disclosed, however, is such that equity 
should not interfere at all. The plaintiffs are 
engaged in deceiving the public, and the most 
entertaining part of their performance is, in 
effect, fortune telling. In such a business they 
can get no property rights in a name or ap- 
pellation which a court of equity will protect. 
The property right which the plaintiffs assert 
they have in the term ‘The Fays,’ and which 
they would have if their business was without 
deception, is similar to the right to the use of 
a trade-mark. Equity will not interfere to pro- 
tect a party in the use of a trade-mark, where 
the name or phrase claimed as such is intend- 
ed and calculated to deceive the public. Fet- 
ridge v. Wells, 4 Abb. Prac. 144; Gluckman v. 
Strauch, 99 App. Div. 361, 91 N. Y. Supp. 223. 
A party invoking the aid of equity to restrain 
the infringement of a trade-mark must himself 
be free from fraud in his representations to 
the public. P. M. Co. v. P. M. P. Co., 135 N. 
Y. 24, 31 N. E. Rep. 990, 17 L. R. A. 129. 

Persons who pretend to tell fortunes are de- 
fined to be disorderly persons. Cr. Code, Sec. 
899. The pretense of occult powers and the 
ability to answer confidential questions from 
spiritual aid is as bad as fortune telling, and a 
species of it, and is a fraud upon the public. 
It is no answer, so far as the plaintiffs are con- 
cerned, that no one ought to believe the pre- 
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tenses. It is the half doubt and the half be- 
lief of a certain class of people that make and 
hold the audiences. If every one wholly dis- 
believed, curiosity would be soon satisfied, and 
the entertainment lose its attraction. 

Nor is it any answer to say that the de- 
fendants are themselves’ guilty of wrong. 
Equity does not adjust the differences between 
rogues. The complainant is first judged, and 
not until he has been found free from taint 
does equity proceed to determine whether or 
not he has been wronged. The injunction 
should not have been granted.” 








A REVIEW OF THE GREAT CASE OF HAD- 
DOCK v. HADDOCK.* 


While the decision in the case of Had- 
dock v. Haddock, is now more than a year 
_old, it is still interesting, and still com- 
mands the attention of the bar. 

Harriet Haddock, a resident of the State 
of New York, sued her husband, John 
Haddock, in that state in 1899, and there 
obtained personal service upon him, The 
complaint averred that the parties were 
married in New York in 1868, where they 
both resided, and where the wife continued 
to reside; that the husband, immediately 
following the marriage abandoned the 
complainant and thereafter failed to sup- 
port her, and that he was the owner of 
property. Complainant prayed for a de- 
cree of separation from bed and _ board 
and for alimony. John Haddock set up 
in his answer a decree of divorce of the 
court of Connecticut in 1881, obtained upon 
publication for the wife as a non-resident 
of Connecticut and by mailing notice to 
her at her last known place of residence. 
At the time of obtaining said divorce, John 
Haddock was a bona fide resident of Con- 
necticut. The court below in this case re- 
fused to admit the judgment of the Con- 
necticut court in evidence and rendered a 
decree for the complainant, Harriet Had- 
dock. After affirmance in the Supreme 
Court of New York, and subsequently in 
the court of appeals of that state, this writ 


*201 U. S. 562. 





of error was prosecuted in the Supreme 
Court of the United States. That court ren- 
dered the following decision: “Without 
questioning the power of the state of Con- 
necticut to enforce within its own borders 
the decree of divorce which is here in is- 
sue, and without intimating a doubt as to 
the power of the state of New York to 
give to a decree of that character, rendered - 
in Connecticut, within the borders of the 
state of New York, and as to its own citi- 
zens, such efficacy as it may be entitled to 
in view of the public policy of that state, 
we hold that the decree of the court of 
Connecticut rendered under the  circum- 
stances stated was not entitled to obligatory 
enforcement in the state of New York by 
virtue of the full faith and credit clause. It 
therefore follows that the court below did 
not violate the full faith and credit clause 
of the constitution in refusing to admit the 
Connecticut decree in evidence; and _ its 
judgment is, therefore, affirmed.” 

This article is not intended as a commen- 
tary upon the various situations which 
might result from the decision in this 
case, but to show its total inconsistency 
with other decisions of the Supreme 
Court therein cited and approved. The 
court, while distinguishing the case from 
each of those cited, reaches a conclusion 
wholly irreconcilable with all of them, up- 
on any ground. 

The court evidently holds that proceeding 
for divorce or separation is a proceeding in 
personam. For, while referring to Pen- 
noyer v. Neff as deciding irrevocably that 
a personal judgment rendered without ser- 
vice of process upon the defendant within 
the state is void, it says that this general 
rule “is limited by the inherent power which 
all governments must possess over the 
marriage relation.” Citing Maynard v. 
Hill? And referring to Atherton vy. Ath- 
erton,® it says: 

“The courts of the state of matrimonial 


(1) 95 U. S. 714. 
(2) 125 U. S. 190. 
(3) 181 U. S. 155. 
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domicile, ‘having jurisdiction over the hus- 
band, may, in virtue of the duty of the wife 
to be at the matrimonial domicile, disregard 
an unjustifiable absence therefrom, and 
treat the wife as having her domicile with- 
in the state of the matrimonial domicile for 
the purpose of the dissolution of the mar- 
riage.’ ” 

That is, treat her as within the jurisdic- 
tion of the court, which would be unnec- 
essary were the proceeding in rem, Yet 
Maynard v. Hill contains no intimation of 
any exception, in the case of divorce pro- 
ceedings, to the rule that a personal judg- 
ment without service of process within the 
state is void. That was a case of legislative 
divorce, granted to a citizen against his 
non-resident wife, whom he had previously 
abandoned. The court upheld the validity 
of the Act upon the ground that divorces 
were a proper subject of legislation. It 
mentions the marriage relation as a status, 
not a mere contract, and holds that the leg- 
islature had jurisdiction of such a status. 
So Maynard y. Hill makes no exception to 
the requirement of service of process in 
case of personal judgments ; and if the for- 
mer suit of Haddock be treated as a pro- 
ceeding in personam, this decision is irrec- 
oncilably in conflict with Pennoyer v. Neff. 

If it be treated as a proceeding in rem, 
then the Connecticut court, upon the 
petition of John Haddock, had jurisdic- 
tion, and its judgment was binding, not 
only within that state, but in every other 
state of the union. For, a judgment ren- 
dered by a court having jurisdiction, is 
entitled to full faith and credit in every 
other state in the union.* 

If this be a proceeding in rem, the decis- 
ion of the court is irreconcilably in con- 
flict with Harding y. Harding. 

ut says the court (p. 577): “If the 
marriage relation be treated as the res, 
it follows that it was divisible, and, there- 
fore there was a res in the state of New 
York, and one in the state of Connecticut. 
Thus considered, it is clear that the power 


(4) Harding v. Harding, 198 U. S. 317. 





of one state did not extend to affecting the . 
thing situated in another state.” 


Which is to say that by the Connecticut 
decree John Haddock became a divorcéd 
man, but his marriage relation with Harriet 
Haddock, so far as she was concerned, re- 
mained with her in New York, unaffected 
by that decree. Granting that this be true, 
what would happen should she come into 
the state of Connecticut? It is true that a 
person may have by law a certain status 
in one state, and at the same time a different 
status in another state. For instance, one 
may be an infant in one state and at “the 
same time an adult in another. Or, a wo- 
man may at the same time be under the dis- 
ability of coverture in one state and entirely 
sui juris in another. But what, under the 
decision of the court, would be the status 
of Harriet Haddock should she afterward 
remove into the state of Connecticut? The 
decree of the court could not become opera- 
tive by virtue of jurisdiction acquired 
after it was rendered. For it must be re- 
membered that the Connecticut court had 
no jurisdiction of her person prior to this 
time, nor under the decision of the court 
herein, of her share of the divisible res. She 
would, then, continue to be the wife of 
John Haddock, although his relation to 
her had been dissolved. This is not only a 
contradictory statement of affairs impos- 
sible of actual existence, but it is in con- 
flict with Maynard v. Hill,® in which it was 
held that that divorce granted by a legisla- 
ture having jurisdiction of the husband 
alone, was binding upon her and her heirs 
whenever they subsequently came into the 
territory. It might be argued that the di- 
vorce was binding only upon him, but the 
court made no intimation of such a division 
of the marriage relation as would make it 
possible to divorce him without divorcing 
her also. The Act in question was held to 
divorce the “husband and wife.” It was 
held that “After the divorce she had no 


such relation to him as to confer upon her 


(5) Supra. 
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any interest in the title subsequently ac- 
quired by him.” 

From which it is clear that the idea of 
the divisibility of the res, so persistently 
recognized by the court in Haddock v. 
Haddock throughout its opinion, and which, 
indeed, is the only theory upon which it can 
be justified, is in conflict with Maynard v. 
Hill. 

Thus it is apparent that if the former 
suit of John v. Harriet Haddock be taken 
as a proceeding in personam, this decision 
is in conflict with Pennoyer v. Neff, be- 
cause it recognizes as valid in the state of 
Connecticut a decree rendered by one of its 
courts against a non-resident defendant 
without service of process within the state; 
if a proceeding in rem, then it is in conflict 
with Pennoyer v. Neff, or Harding v. 
Harding.® For, either the court had juris- 
diction or it did not have jurisdiction, of the 
res. If it had jurisdiction, the decision in 
this case is in conflict with Harding v. 
Harding, because the judgment of the Con- 
necticut court is held not entitled to full 
faith and credit in the courts of New York; 
if it did not have jurisdiction of the res, 
then this decision is in conflict with Pen- 
noyer v. Neff, because it holds valid in 
Connecticut a judgment rendered therein 
without jurisdiction either of the defendant 
or of the res involved. And if the former 
suit be held a proceeding only quasi in rem, 
or the res divisible, then this decision is in 
conflict with Maynard vy. Hill, which treat- 
ed the res or status of marriage as an in- 
divisible relation, of which the legislature 
of the territory had jurisdiction by virtue 
of the husband’s residence therein, notwith- 
standing his wife remained at their matri- 
monial domicile within another state. 

The various decisions of the Supreme 
Court of the United States, cited and ap- 
proved in Haddock v. Haddock, are rec- 
oncilable only on the theory advanced by 
the minority opinion rendered by Justice 
Holmes, viz.: That a divorce suit is a pro- 
ceeding in rem; that jurisdiction of the 


(6) 198 U. S. 317. 





plaintiff draws to the court jurisdiction of 
the res, and that a judgment rendered by 
a court having such jurisdiction is entitled 
to full faith and credit in every other state 
of the union. If this were the law, in cases 
of separate domiciliation of husband and 
wife, the courts of the respective states 
would have concurrent jurisdiction to grant 
the divorce or separation. This proposi- 
tion ought not to involve the absurdities or 
contradictions mentioned by the court in its 
opinion. The court says repeatedly that in 
such a condition of the law, the power of 
each state to decree a dissolution of the 
marriage tie of one of its citizens so as to 
make such a decree obligatory in all the 
other states by virtue of the full faith and 
credit clause of the constitution, would ren- 
der nugatory the power of such other 
states to decree a dissolution of the mar- 
riage in favor of their own citizens. But 
the result would not be so sweeping. It 
would merely give to the court in which 
suit was first brought, if it had jurisdiction 
of the plaintiff, the prior jurisdiction—a 
principle familiar enough in other cases of 
concurrent jurisdiction. The court says fur- 
ther: 

“Under the rule contended for it would 
follow that the states whose laws were 
most lax as to length of residence required 
for domicile, as to causes for divorce, and 
to speed of procedure concerning divorce, 
would in effect dominate all the other 
states. In other words, any person who was 
married in one state and who wished to vio- 
late the marital obligations would be able. 
by following the lines of least resistance, to 
go into the state whose laws were most lax, 
and there avail of them for the purpose of 
the severance of the marriage tie,” etc. 

Would not such a result be prevented in 
large measure by the fact that the courts of 
a state in which a domicile is fraudulently 
acquired for the sole purpose of obtaining 
a divorce, have no _ jurisdiction to 
grant it? This case also disposes 
of the objection that “the mere race 


(7) Andrews v. Andrews, 188 U. 8S. 14. 
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of diligence between the parties in rely on a former course of conduct by which 
; ax tea? 2 i mx the local lodge had frequently paid his dues 

seeking different forums, or the celerity in | ana permitted him to reimburse the lodge. 


which in such states judgments of di- 
vorce might be procured, would have to be 
considered in order to decide which forum 
was controlling.” As to the race of dili- 
gence between husband and wife, at their 
respective places of bona fide domicile, it 
is no more than cecurs in every case of con- 
current jurisdiction; it has never been con- 
sidered an objection to the jurisdiction of 
the court which first acquires it by the ac- 
tual bringing of suit or service of process. 

MARION GRIFFIN. 

Memphis, Tenn. 

















INSURANCE—FRATERNAL INSURANCE— 
RELATION OF SUPREME LODGE TO 
MEMBERS. : 

SUPREME LODGE KNIGHTS OF HONOR v. 

HAHN. 
Appellate Court of Indiana, Division No. 2. 
May 26, 1908. 
The Supreme Lodge of a fraternal beneficial 


association consisting of a Supreme Lodge and 
local lodges and furnishing insurance to its 
members denendent on the maintenance of a 
benefit fund, stands as the representative of all 
the members, and it owes the duty to them to 
require that assessments be paid by each mem- 
ber as the law of the order requires. 

A fraternal beneficial association issuing a 
benefit certificate can only compel payment of 
assessments by virtue of the constitution of the 
association providing for the suspension of any 
member failing to pay any assessment, and it 
cannot go into court and sue a member for an 
assessment. 

The constitution of a fraternal beneficial as- 
sociation consisting of a Supreme Lodge and 
local lodges required every member to pay a 
monthly assessment, and provided that any 
member failing to pay an assessment should 
stand suspended and be entitled to no rights 
under his benefit certificate until reinstatement 
in the manner provided. A member made de- 
fault in the payment of assessments, but the 
local lodge paid them to the Supreme Lodge. It 
was not shown whether the Supreme Lodge had 
knowledge of the facts. The member subse- 
quently defau‘ted, and he then received notice 
of his suspension for non-payment of dues. He 
was familiar with the laws of the association. 
He made no effort to be reinstated. After his 
suspension a third person acting for him offered 
to pay the local lodge the assessments then due, 
which payment was declined on the ground that 
it would be necessary for the member to be re- 
instated. Held, that the member, by failing to 
make application for reinstatement, must be 
taken to have acquiesced in his suspension, 
thereby terminating the contract, and could not 





RABB, C. J.: The appellant is a fraternal 
beneficial association. Jacob P. Hahn was a 
member of the association, and held a bene- 
fit certificate therein which named the ap- 
pellee as the beneficiary. Said Hahn died 
on the 10th day of November, 1905, and this 
action was brought by the appellee in the 


court below upon the certificate. The appel- 
lant answered in four paragraphs. The ap- 
pellee replied in two paragraphs. The cause 


was submitted to a jury for trial, verdict re- 
turned in favor of the appellee, appellant’s 
motion for a new trial overruled, and judg- 
ment rendered in favor of the appellée on 
the verdict. 

No question is raised in this court on the 
sufficiency of the pleading, and the sole ques- 
tion presented by the record for our consid- 
eration arises upon appellant’s motion for 
a new trial, the overruling of which is as- 
signed as error here. Among the causes as- 
signed for a new trial are that the verdict is 
not sustained by the evidence, and that the 
verdict of the jury is contrary to law. The 
evidence is set out in the record, and shows 
without contradiction that the appellant is a 
fraternal beneficial order governed by a con- 
stitution and by-laws; that there are within 
the organization several distinct bodies hav- 
ing distinct offices to perform, the Supreme 
Lodge being the governing body; that one of 
the objects of the order is in the nature of 
life insurance, to provide for the payment of 
a sum of money to the person named by the 
member in a benefit certificate issued to him 
by the Supreme Lodge upon the death of the 
member holding such certificate who has com- 
plied with ail the laws, rules, and regulations 
of the order; that this payment is to be made 
from a distinct fund provided by the laws of 
the order for that purpose known as the “Wid- 
ows’ and Orphans’ Benefit Fund,” and which 
is derived solely from monthly assessments 
made upon the members holding such certifi- 
cates; that the control of this fund is under 
the exclusive management of the Supremé 
Lodge; that one of the bodies forming a part 
of this order is the local or subordinate lodge, 
which has a distinct organization of its own; 
that the monthly assessments for the mainten- 
ance cf the widows’and orphans’ benefit fund 
are not paid directly by the members to any 
officer of the Suprerre Lodge, but are paid to the 
financial reporter of the local lodge, who turns 
them over to the treasurer of the local lodge. 
The laws of the order fix the monthly assess 
ments, and require each member to pay such 
assessments, without notice, to the financial 
reporter or his lodge on or before the last day 
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of each month, and each local lodge is, under 
the laws of the order, responsible to the Su- 
preme Lodge for the assessment of all mem- 
bers reported by the officers of the local lodge 
to be in good standing. On or before the 
10th day of each month the treasurer of the 
local lodge was required to transmit to the 
treasurer of the Supreme Lodge all assess- 
ments paid over to him by the members on ac- 
count cf the widows’ and _ orphans’ benefit 
fund, and to accompany the funds with a re- 
port showing the number of members of the 
local lodge in good standing, with the names 
of those who since the last report have died 
or become suspended, but not the names of 
the members of the lodge in gcod standing, 
and the amount of the assessment so trans- 
mitted was required to correspond with the 
number of members reported in good standing 
in the lodge. The report was required to be 
signed by the treasurer, the reporter, and the 
financial reporter of the local lodge. 


It is disclosed by the evidence that the only 
means the Supreme Lodge had of knowing 
the names of members who had failed to pay 
their assessments in accordance with the pro- 
visions of the laws of the order was this re- 
port made by the treasurer and the financial 
reporter. It is shown that in the year 1882 
Jacob P. Hahn became a member of the order, 
and that the certificate sued upon was issued 
to him by the Supreme Lodge; that he con- 
tinued to be a member of the lodge in good 
Standing until the month of March, 1904, when 
he was suspended for failure to pay the Janu- 
ary and February assessments for that year; 
that upon his application made in conformity 
with the rules and laws of the order he was 
on the 22nd day of March, 1904, unconditionally 
reinstated by his lodge; that he afterwards 
failed to pay the April and May assessments 
for that year, and was reported by the officers 
of the local lodge in their monthly report to 
the Supreme Lodge for the month of May fol- 
lowing, made on the 12th day of May, as sus- 
pended for failure to pay the April assess- 
ment; that on the 8th day of June, 1904, his 
daughters, acting for said Hahn, offered to 
pay to the financial reporter of the local lodge 
the April and May assessments against Hahn, 
which payment the reporter declined to re- 
ceive, stating at the time that their father 
had been suspended for non-payment of the 
April assessment, and that it would be neces- 
sary that he should be reinstated. The finan- 
cial reporter also testified, and his testimony 
is undisputed, and there is no just ground for 
disbelieving it, that on the 10th day of June 
he had a conversation with Hahn, in which he 
urged Hahn to apply for reinstatement in the 
lodge; that Hahn said in answer to him that 
“he (Hahn) had just been to St. Louis, and 





that the order was in bad shape, and that he 
would outlive the order and the:e was no use 
in paying another cent, and that he would 
not pay another cent”; and that upon further 
urging Hahn told him (the witness) that he 
would make up his mind between then and 
Tuesday, and if he did not see him on Tues- 
day he never expected to become a member 
of the lodge again. Hahn made no applica- 
tion for reinstatement, never made or offered 
to make further payment of any kind to the 
lodge, cr did any act that in any way tended 
to show that he regarded himself as a member 
of the lodge, or under any obligation to bear 
any part of its burdens. Section 3 of article 
S$ of the constitution of the order required 
every member of the order, without notice, 
or or before the last day of each month, to 
pay to the financial reporter of the lodge of 
which he was a member, one assessment, ac- 
cording to the rules of the order fixing such 
assessment, Section 5 of article 8 of the 
laws of the order was as follows: “Any mem- 
ber failing to pay any regular or additional 
assessment required by the laws of the order 
shall thereby stand suspended, without ac- 
tion of his lodge or any officer thereof, and 
shall not thereafter be entitled to the benefit 
of the widows’ and orphans’ benefit fund, or 
of any rights under any benefit certificate is- 
sued to him, until he shall have been duly 
reinstated in accordance with the provisions 
of this article.” Section 12 of said article pro- 
vides as follows: “Any member of this or- 
der suspended for non-payment of dues, fines, 
or assessments desiring to be reinstated must, 
within one year after his suspension, make 
application in writing, either by himself or 
agent, to his lodge, at a stated or special 
meeting thereof, which application shall be 
acted on at such meeting of the lodge, when 
the applicant may be reinstated upon the 
following conditions only: If less than 45 
days have elapsed since the date of his sus- 
pension, his application for reinstatement 
shall be accompanied with the amount in ar- 
rears for dues, fines, and all assessments made 
during his suspension, including the assess- 
ment or assessments on which he was suspend- 
ed. In all such cases the subordinate lodge 
shall have a right to require a medical ex- 
amination.* * * A ballot shall be ordered 
in all cases, and if a majority of the ballots 
cast are favorable the applicant shall be rein- 
stated, but if either the medical examination 
or the ballot be unfavorable, the applicant 
shall stand suspended.” 


The evidence further discloses that of 171 
monthly assessments paid by Hahn from 1890 
to April, 1904, 98 of them were made to and 
received by the local financial reporter after 
the time fixed by the laws of the order for 
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their payment, some of them as much as two 
or three months after they were due. It is not 
made clearly to appear whether the Supreme 
Lodge knew of such custom on the part of the 
local finane?al veporter cr not. It does not 
appear that any cf the reports made by the 
local officers to the Supreme Lodge prior to 


March, 1904, reported Hahn as delinquent in 


the payment of his assessments and not in 
good standing. It does not appear that the 
local lodge frequently paid to the Supreme 
Lodge assessments for its members, including 
Hahn. There is no proof of any express 
agreement on the part of the association that 
Hahn might be permitted to pay his assess- 
ments otherwise than as required by the laws 
of the association and the contract, but it is 
contended by the appellee that by the indul- 
gence extended to Hahn in the matter of the 
payment of the monthly assessments appellant 
deprived itself of the right to insist upon the 
payment of such assessments as the laws of 
the order and the contract between the parties 
contemplated; the theory being that by such 
long continued course of dealing the appellant 
misled Hahn into believing that it would per- 
mit him to pay the assessments at any time 
within 60 days after they were in fact due, and 
that, having been so misled into neglecting the 
payment of his assessment as required by the 
plain and well-known terms of his contract 
and with the laws of the association, and upon 
the refusal of the local financial reporter to re- 
ceive his assessments thereafter tendered, he 
might safely refrain from taking any further 
action whatever for reinstatement, or notifying 
the lcdge in any manner of his recognition of 
his obligation to bear his part of the burdens 
of the order and the maintenance of the in- 
surance fund and still retain his insurance. 
We cannot agree with this contention. The 
very life of this order in so far as it under- 
takes to furnish life insurance to its mem- 
bers depends upon the maintenance of the wid 
ows’ and orphans’ benefit fund. This could 
ouly be done by the payment on the part of the 
members of the order of their monthly assess- 
ments for that purpose, and each and every 
member of the order had the right to insist 
that every other member should pay his as- 
sessments as the law of the order required. 
The Supreme Lodge in this matter stands as 
the representative of all the members, and it 
owes the duty to them to require that assess- 


ments be paid by each member as the law of -; 


the order requires. The only means by which 
the order can enforce or rather persuade the 
payment of the assessments is by virtue of 
that law of the order that denies to the mem- 
bers the benefit of the insurance unless the as- 
sessments are paid, as required by its terms. 
The contract is unilateral. The association 
could not go into. court and sue Hahn for his 





April and May assessments. He was under no 
legal obligation to pay them, and no legal rem- 
edy is open to the order for their enforcement. 
Union Mutual, ete., v. Adler, 38 Ind. App. 530, 
73 N. E. Rep. 835, 75 N. E. Rep. 1088, and 
cases there cited. 

While we recognize the fact that it has 
been held that, where an insurance company 
receives premiums or assessments after the 
forfeiture of the contract could have been 
claimed by the company on account of the 
insured failing to pay the premiums cr as- 
sessments within the proper time, or where 
by its course of dealing with the insured the 
insurance company treats the contract as a 
valid and subsisting contract after it might 
have been declared forfeited for failure on 
the part of the insured to comply with some 
requirement in the contract of insurance, and 
thereby misleads the insured to his injury into 
believing that the contract still subsists, as° 
illustrated in the cases of Sweetser v. Odd Fel- 
lows, etc., 117 Ind. 97, 19 N. E. Rep. 722, and 
Painter v. Industrial Life Ass’n, 131 Ind. 68, 
30 N. E. Rep. 876, and cases there cited, we 
think the facts in this case bring it far with- 
out the rule applied in those cases. Here, 
while it appears that the deceased, Hahn, was 
often indulged by the financial reporter of the 
local lodge in the payment of his monthly as- 
sessments prior to March, 1904, yet it is by 
no means clear that the Supreme Lodge had 
knowledge of such indulgence. Hahn was not 
only bound to know the laws of the order 
requiring him to make monthly payment of 
the assessments, but the evidence shows that 
he was familiar with them, and after his sus- 
pension for non-payment of dues in the month 
of March, he had no right to assume that 
he could with impunity disregard the provisions 
of the contract in reference to the payment 
of dues. He would not be permitted, nor would 
his beneficiary thereafter be permitted to 
say that he was misled into believing that 
he would not be suspended if he failed to 
comply with the rules of the order in refer- 
ence to such payment, and it here appears 
from the evidence that no advantage was taken 
of Hahn by the order. He was notified of 
his suspension in ample time to have made ap- 
plication to his lodge for reinstatement within 
the 45 days when such reinstatement could 
have been made without imposing any condi- 
tions whatever upon him. Good faith to his 
lodge and common fairness required that he 
should at least have given his lodge the op- 
portunity to reinstate him, as they had pre- 
viously done a few months before, if he de- 
sired to continue his relations with the lodge. 
There is no good reason to suppose that the 
lodge would have refused to reinstate him or 
require him to submit to a medical examina- 
tion; but if they arbitrarily refused to rein- 
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state him, or imposed conditions that made 
his reinstatement impossible, then he might, 
with some degree of justice, claim that his 
suspension was wrongful, and left him with- 
out a remedy. But until this plain and sim- 
ple remedy had been exhausted, neither he 
nor his beneficiary can be heard to say that 
he was still a member of the lodge in good 
standing. To hold otherwise would be to allow 
Hahn, while in no manner bound to pay as- 
sessments or bear any other burden of the as- 
sociation, to still retain all the benefits that 
accrued to members who paid their dues 
and assessments and bore the burdens of the 
order. The association was bound to pay the 
policy or certificate while no reciprocal obliga- 
tion rested on Hahn to pay assessments, for 
no one could pretend that upon the facts ex- 
hibited by the evidence the appellant could 
at any time have enforced the payment of the 
assessments against Hahn, or against his es- 
tate after his death. By failing to make appli- 
cation for reinstatement, Hahn must be taken 
to have acquiesced in his suspension, and 
thereby terminated the contract. Judgment re- 
versed, with instructions to the court below 
to sustain the motion for a new trial. 


Note—Fraternal Benefit Insurance—Suspension 
for Non-Payment of Dues.—In a fraternal bene- 
fit society, the contract of a member is a con- 
tract with every other member, and, as stated 
in the principal case, whether called the Supreme 
Council, or otherwise, the governing body repre- 
sents all the members, and such governing 
body is bound to enforce all the laws of the 
order. Every member has aright to demand that 
every other member comply with the laws of the 
order. The provision as to suspension for non- 
payment of assessments, however, are strictly 
corstrued in favor of the insured. Bacon says: 
“In benefit societies the losses are paid from 
the proceeds of assessments, levied, as required, 
upon the members by a central or superior au- 
thority. The manner of calling these assess- 
ments is supposed to be set out in the consti- 
tution and by-laws, which also generally pro- 
vide that if the member does not pay his assess- 
ments at the time prescribed, he forfeits all 
his rights as such member, or is suspended from 
those rights until such time as he shall be re- 
instated in accordance with the laws of the 
society. These provisions, being in the nature 
of penalties or forfeitures, are strictly con- 
strved as against the company.” 2 Bacon on 
Benefit Societies (3rd Ed.), 939. 

As the existence of a fraternal benefit so- 
ciety depends upon the payment of assessments 
lawfully levied, it becomes the duty of the gov- 
erning body to protect the rights of every mem- 
ber by insisting upon compliance with the laws 
of the order by every other member. The laws 
relating to the payment of assessments are 
vital. Laxity in their enforcement would dis- 
rupt the society. It wou'td result in unjust and 
illegal burdens being cast upon some. What- 
ever might be good policy however, in the 
principal case, the member stood suspended by 
the laws of the order. 

Quoting from Bacon again: “If, * * * by 
the laws of the society, non-payment of an 
assessment operates as a forfeiture, time is of 


the essence of the contract and the member 
must elect, every time he is called upon to 
pay an assessment, either to pay within the 
stipulated time, or suffer the penalty of loss 
of membership and its benefits by neglecting 
or refusing to pay within that time.” Bacon 
on Benefit Societies (38rd Ed.), 962. 

See also Borgraefe v. Knights of Honor, 22 
Mo. App. 137. 

In Lehman y. Clark, 174 Ili. 279, it is held, in 
line with the principal case, that the contract 
of insurance in any mutual benefit society is 
unilateral contract, and that by the provisions 
made, a failure to pay the assessments by a 
member results in a loss of all benefits he may 
have had under and by virtue of such certificate, 
and thatall payments theretofore made are for- 
feited. It is he!d that the making of the assess- 
ment does not make the member a debtor to 
the association, so as to authorize it to bring 
suit for its recovery in case of his neglect or 
refusal tu pay; that the only liability the mem- 
ber is under is that of suspension. It is said 
in that case: “The payment of the premium is 
optional with the insured, and, if he makes 
default the insurer has no other remedy than 
a forfeiture of the policy.” See also 33 Cent. 
I. J. 43. 
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DISCOURAGE HASTY FILING OF INVOLUN- 
TARY BANKRUPTCY PETITIONS. 


By Jas. Il. McWhorter, President Nashville 
Credit Men's Association. 


Nashville credit men have taken a decided 
stand against the filing of involuntary petitions 
in bankruptcy. No more bankruptcy suits are 
to be instituted by them until there has first 
been called a meeting of creditors and the 
proposed action is approved by a majority, both 
in number and amount. This is primarily to 
discourage the hasty fi.ing of involuntary bank- 
ruptcy proceedings simply for the fees and 
without a due regard to the interest of creditors 
—an inclination which has grown almost into a 
fixed habit in many jurisdictions, But their 
action is also a protest against the steadily in- 
creasing cost of administration and the stead- 
ily decreasing rate of dividends received, Many 
of those charged with the administration of 
the bankruptcy law appear to be more con- 
cerned in devising new fees and increasing old 
ones than in obtaining the largest amount pos- 
sibte for creditors. 3ut. while condemning the 
present methods of administration, Nashville 
credit men are generally favorable to the bank- 
ruptey law, and are opposed to its repeal. The 
moral effect of the law is acknowledged to be 
very beneficial. 

The action of the Nashville Association is 
not, however, intended to be simply a protest 
against useless litigation and extravagant ad- 
ministration; it means a long step toward earn- 
est co-operation among creditors for the prompt 
and economical handling of the insolvent’s as- 
sets, without the aid or intervention of any 
court. This is wisdom and common sense work- 
ing tandem. There is, as a matter of fact, no 
more reason why the law should be invoked to 
distribute a few thousand dol‘ars among cred- 
itors than that twenty fire insurance companies 
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should file a bill in equity to determine their 
proportionate losses in a conflagration. 

Nashville invites all other creditors who do 
business in her territory to join in this move- 
ment. She pledges them a square deal. 

Distant creditors are strongly urged not to 
jend themselves to bankruptcy proceedings in 
any section of the country, until they have first 
consulted the local creditors. This much, at 
least, common business prudence—not to speak 
of business courtesy—demands. There is noth- 
ing now to be gained and something likely to 
be lost, by rushing claims out immediately af- 
ter a failure.—-American Legal News. 








BOOK REVIEWS. . 


COMPILED LAWS OF THE STATE OF UTAH, 
1907. 

This compilation includes all the laws of Utah 
of a general and permanent nature now in 
foree, also the constitution of the United States, 
the constitution of Utah, the enabling act and 
the naturalization laws. The subjects are ar- 
ranged alphabeticatly, and following the sec- 
tions is a brief annotation, giving decisions of 
the courts in construing the section as well as 
showing from what source the various sections 
were derived. The work has been very thor- 
oughly done, and the volume presents a very 
excellent appearance. It has been compiled, 
annotated and published by authority by an act 
of the legislature by James T. Hammond and 
Grant H. Smith, Compilation Commissioners. 

Press and Bindery of Skelton Pub. Co., 
Lake City. 


Salt 


OKLAHOMA FORM BOOK. 


The authors, recognizing the need of a refer- 
ence work of forms applicable to Oklahoma 
have prepared this book to supply that require- 
ment. The book comprises four parts, the 
first embracing forms in conveyancing, etc.; the 
second, forms in pleading and practice in civil 
actions, and probate procedure; the third, forms 
in bankrupty: the fourth, forms in the United 
States Land Office. The appendix contains also 
the rules of the supreme court, also the consti- 
tution of the State of Oklahoma. The book is 
one which is intended to be of practical value, 
and we believe it will be appreciated by the 
members of fhe Oklahoma bar. Authorities are 
cited in support of most of the forms given. 
The hook is by R. A. Kieinschmidt and Mont F. 
Highley of the OKlahoma City Bar. Published 
by Democrat Printing & Lithographing Co., Lit- 
tle Rock, Ark. 


FROST ON INCORPORATION AND ORGANIZA- 
TION OF CORPORATIONS, THIRD EDITION. 

This work has been revised to January, 1908, 
and greatly enlarged. There is no departure 
from the ptan of the former editions, but it 
has been enlarged by the addition of some two 
hundred pages of forms and general informa- 
tion. Some two hundred additional cases are 
cited, also the work is one of the most complete 
and convenient handbooks that has ever been 
issued. A brief digest of the statutory pro- 
visions of the several states is given, as well as 
forms covering various requirements of the sev- 
eral states. At the very foundation of this 
subject is the question of drafting the charter 


to unnerve the coolest. 





which is carefully and ably discussed by the 
author, then follows a chapter on “Procuring 
the Charter,” after this the organization prop- 
er is taken up and the various problems which 
then have to be met are discussed, such as is- 
suance in payment of capital stock, legislative 
control over foreign corporations, which is fol- 
lowed by a very thorough digest of incorpora- 
tion acts. The book will be of immense value 
to lawyers who have a corporation practice. The 
book is a comparative analysis of the corpor- 
ation laws of the various states, and at times 
the corporation lawyer finds it of the utmost im- 
portance to have ready access to information of 
this character, This enlarged edition will doubt- 
less be welcomed by the profession. It is by 
Thomas Gold Frost, and published by Little, 
Brown & Co., Boston, Mass. 











HUMOR OF THE LAW. 





Some people lose their heads at the first sign 
of defeat, and by so doing insure it. Not so one 
old lawyer, however. His presence of mind 
has obtained a favorable verdict on many occa- 
sions when the odds were decidedly against 
him. 

Recently, it is said, he instructed a very young 
client of his to weep every time he thumped the 
desk in front. 

Unfortunately, however, the young lady mis- 
took one of the barrister’s impressive taps for 
a decided thump, and burst into a fit of sobbing 
at the wrong moment. 

“What is the matter with you?” 
the presiding judge. 

The lady looked 
her tears: 

“He”’—indicating the barrister—‘told me to 
ery every time he thumped the table!” 

Here was a nice predicament, surely. enough 
But the astute lawyer 
was equal to the occasion, and actually turned 
the circumstance to his advantage, 

“Gentlemen,” he said, impressively, turning to 
the jury, “how can you reconcile the idea of 
crime in conjunction with such childish candor 
and simplicity? I await your verdict with the 
utmost confidence.” 

And he was duly rewarded.—Answers. 


demanded 


up and answered through 


A lawyer, when a certain case of his was 
ealled, rose and pleaded in a husky voice for 
an adjournment. 

“On what ground?” asked the judge. 

“Your honor,’ was the reply, “I have been 
making an address in another court all the 
morning, and find myse:f completely exhaust- 
ed.” 

“Very well,” 
the next case. 

Another counsel arose, and in his turn asked 
for an adjournment. 

“Are you exhausted, too?” 
“What have you been doing?” 

“Your honor,’”’ was the answer, “I have been 
listening to my learned brother.”—Virginia Law 
Register. 


said the judge. And he called 


said the judge. 


“Don’t you think,” said a brother lawyer to 
Judge Greenwood of Georgia, “that Jim Pierson 
is the greatest liar of a lawyer that you ever 
saw?” 

“I should be sorry to say that of brother Pier- 
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son,”’ replied the judge, “but he is certainly the 
most economical of truth of any lawyer on the 
circuit.”—Virginia Law Register. 


When the Honorable Charles Stewart, now 
of Oklahoma, was a United States judge in the 
Indian Territory, a man named Childers, who 
was an attorney for one of the Indian tribes, 
came to him and said: 

“Judge, vou know the tribal law about steal- 
ing in our tribe.” 

“IT do.” said the judge. 

“You know when we catch a man stealing we 
whip him the first time and shoot him the sec- 
ond time.” 

“T do.” 

“Wel. Judge, there’s a powerful bad man 
named Jackson over our way. He went a few 
nights ago and stole two of the finest pigs you 
ever laid eyes on. Now. Judge ai 

“Yes,” interposed Stewart. 

“What I want to know is this: Can't T have 
that man Jackson whipped for stealing one pig 
and shot for stealing the other one?’"—Suturday 
Evening Post. 











WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Accord and Satisfaction—Tender of Part 
in full Satisfaction.—In order to compel a credi- 
tor to elect to accept an amount tendered in 
full satisfaction, or to reject it, the conditional 
nature of the tender must appear so clearly that 
a court could declare that its acceptance was an 
accord and satisfaction.—Bahrenburg v. Conrad 
Schopp Fruit Co., Mo., 107 S. W. Rep. 440. 





2. Aeceount Stated—Presumptions.—A general 
settlement is presumed to include all claims 
arising prior thereto; and the burden of proof 
is on the party seeking to avoid the evidence 
of such’ settlement.—Kirkpatrick y. Tipton, 
Iowa, 114 N. W. Rep. 887. 

3. Aection—Equitable Relief and Defenses.— 
The purpose of the statute authorizing plead- 
ings on equitable grounds in certain cases at 
‘aw is to facilitate the administration of justice 
in courts that deal with such equitable plead- 
ings.—Hobbs v. Chamberlain, Fla., 45 So. Rep. 
98s, 

4.—-Mistake as to Form of Proceeding.— 
Where a person brings an action at law which 
should have been brought in equity, the action 
should not be dismissed, but should be trans- 
ferred to the chancery court, under Kirby’s Dig. 
Sec. 5991.—Newman v. Mountain Park Land Co., 
Ark., 197 S. W. Rep. 391. 

5. Admiralty—Costs.—A surety in a stipula- 
tion for costs given on appeal by a libelant in a 
suit in admiralty brought in forma pauperis 
held liable for the resnondent’s costs in both 
courts on affirmance.—The Joseph B. Thomas, 
U. S. D. C., E. D. Pa., 158 Fed. Rep. 559. 

6. Alteration of Instruments—Authority of 
Agent.—An alteration of a written contract by 
un agent of one of the parties thereto does not 
uvoid the contract, unless the agent had author- 
ity to make it.—C. Shenberg Co. vy. Porter, Iowa, 
114 N. W. Rep. 890. 

7. Appeal and Error—Filing Plea.—There is 
no error in refusing at the trial the filing of a 
plea on equitable grounds where there has been 
long delay, and defendant has all the bencfits 
of the defense under the plea of not guiity.— 
Stone v. White, Fla., 45 So. Rep. 1032. 

8.——Parties Entitled to Allege Enror.—A 
cross-bill by defendants for partition, which was 
dismissed on trial and partition refused, will 
not be considered on plaintiff's appeal.—Swartz 
v. Andrews, Iowa, 114 N. W. Ren. 8838. 

9.——Questions of Fact.—Where the evidence 
on each side of the controversy was substantial 
and the case was fairlv tried and submitted, the 
judgment wou'd not be reversed, though the 
appellate court would have arrived at a different 
conclusion en the facts.—Garner v. Metropolitan 
St. Ry. Co.. Mo., 107 S. W. Rep. 427. 


10.——Questions of Fact.—Whether an act of 
a partner is within the scone of his authority is 
a question of fact for the trial court, and the 
appellate court will not disturb the finding if 
there is evidence to support ft.—Merrill  v. 
O'Bryan, Wash., 93 Pac. Rep. 917. 

11. Review.—An ex parte affidavit, not con- 
tained in a bill of exceptions. but copied at 
large in the transcript on writ of error in a 
suit at law. cannot be considered for any pur- 
pose.—Weeks v. Hays, Fla., 45 So. Rep. 987. 


12. Assault and Battery—Instructions.—In a 
prosecution for shooting at another with intent 
to do bodily harm, an instruction to find defend- 
ant guilty, whether the gun was shot off by 
defendant or not, provided he aimed the same 
at the prosecuting witness, held reversible er- 
ror.—State v. Hunskor, N. D., 114 N. W. Rep. 
996. 








13. Provocation.—In an action for injuries, 
the publication of an alleged defamatory article 
bv plaintiff cannot be considered in reduction of 
the actual damages but only in reduction of, or 
set-off against, exemplary damages.—Marriott v. 
Williams, Cal., 93 Pac. Rep. 875. 
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14. Attachment—Motion to Vacate.—Where 
a motion is made to vacate an attachment, the 
sufficiency of the complaint will not be as strict- 
ly reviewed as when challenged by demurrer. 
—Atkins vy. Fitzpatrick, 109 N. Y. Supp. 919. 

15. When Allowed.—The contract of an in- 
dorser of a note is a contract for the direct 
payment of money, so that an attachment may 
issue against the property of such indorser in 
an action to enforce payment of the debt, under 
Rev. St. 1887, Sec. 4302.—Armstrong v. Slick, 
Idaho, 93 Pac. Rep. 775. 

16. Bankruptey—Preferences.—Where the es- 
tate of a bankrupt is insufficient to pay in full 
the claims entitled to preference, the court may, 
where equity requires it, scale a claim which 





would ordinarily be entitled to priority over 


others.—In re Grignard Lithographing Co., 
U. Ss. D. C. ED. N. Y., 158 Fed. Rep. 557. 

17. Sale or Return.—A delivery of goods to 
a bankrupt on memorandum for 30 days held not 
to vest title in the bankrupt until the expira- 
tion of such term, so that, on the filing of a 
bankruptcy petition, the seller was entitled to 
a return of all goods delivered within that 
period.—In re Schindler, U. S. D. C., S. D. N. Y., 
158 Fed. Rep. 458. 

18. Benefit Societies—By-Laws.—Members of 
a mutual insurance society are bound to take 
notice of by-laws, whether adopted prior or sub- 
sequent to the contract, if the contract makes 
such by-laws a part thereof.—Norton v. Catholic 
Order of Foresters, Iowa, 114 N. W. Rep. 893. 

19. Bills and Notes—Bona Fide Purchasers.— 
An indorsee of accented bills of exchange in 
security of a debt then created held a holder for 
value, and to continue such under subsequent re- 
newals of the debt.—Stewart v. Givens, Mo., 
107 S. W. Rep. 422. 

20. Questions for Jury.—A purchaser for 
valuable consideration before maturity of nego- 
tiable paper is not as a matter of law affected 
by notice of facts calculated to arouse suspicion 
as to the transaction in which the paper origi- 
nated.—Matlock v. Scheuerman, Or., 93 Pac. Rep. 


823. 











21. Brokers—Commissions.—A real estate 
broker under contract to procure a purchaser is 
not entitled to commissions unless he is success- 
ful.—Ball v. Dolan, S. D., 114 N. W. Rep. 998. 

22. Compensation.—A broker to whom is 
given the exclusive right to sell cannot recover 
commissions where the owner effects the sale.— 
Wieeins v. Wilson, Fla., 45 So. Rep. 1011. 


23.——Contracts.—_A rea]! estate brokerage 
contract to bring about a sale at a fixed mini- 
mum price is not wholly performed by the in- 
troduction of one who subsequently becomes 
a purchaser at a reduced price.—Varn v. Pelot, 
Fla., 45 So. Rep. 1015. 


24. Carriers—Failure to Furnish Cars.—A de- 
fense to an action for breach of an agreement 
to furnish ears and to recover damages sus- 
tained by delay in transit that the carrier was 
unable to furnish such cars on the date agreed 
on by reason of heavy traffic held unavailing, 
and properly stricken from the answer.—Meri- 
wether y. Quincy, O. & K. C. R. Co., Mo., 107 S. 
W. Rep. 434. 
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Liability for Negligence.—Where a car- 
rier undertakes to discharge the duty of loading 
live stock without notice to the shipper or his 
agent, it will be liable if negligent in perform- 
ance of the act, notwithstanding a stipulation in 
the contract requiring the loading to be done by 





the shipper.—Chicago, B. & Q. R. Co. v. Pollock, 
Wyo., 93 Pac. Rep. 847. 

26. Negligence.—In an action for injuries 
to plaintiff while a passenger on an S, avenue 
ear when on a bridge, it will not be presumed. 
in the absence of proof, that the defendant had 
exclusive possession of the tracks over the 
bridge.—Meshneck v. Brooklyn, Q. C. & S. R.°Co., 
109 N. Y. Supp. 594. 

27. Cemeteries—Care of Private Lots.—Vil- 
lage charter authorizing village to purchase and 
hold ~roperty for a cemetery held to authorize 
it to take legacies only for the care of the 
lots and property of the village, and not for 
private lots.—In re Waldron, 109 N. Y. Supp. 
681. 

28. Charities—What Constitutes.—A bequest 
in trust to invest and reinvest the principal and 
expend the income in keeping testator’s ceme- 
tery lot and monument thereon in good. repair, 
is not a gift to a religious, educational, chari- 
table, or benevolent use within Laws 1893, p. 
1748, ec. 701, and is invalid.—In re Waldron, 109 
N. Y. Supp. 681. 

29. Compromise and Settlement—Duty to Dis- 
close Information.—Where there is no relation 
of trust between parties to a settlement, and no 
artifice is employed to prevent an investigation, 
comnvlaint that information was not volunteered 
held unfounded.—Multnomah County v. Dekum, 
Or., 93 Pac. Rep. 821. 

30. Conspiracy—Trade Union Strikes.—A cir- 
cular inciting a strike held without probative 
force to show a conspiracy to incite and intimi- 
date members of the union to strike.—Delaware, 
L. & W. R. Co. v. Switchmen’s Union of North 
America, U. S. C. C., W. D. N. Y., 158 Fed. Rep. 
541. 

31. Constitutional Law—Failure of Legislat- 
ure to Carry out Provisions.—The failure of the 
legislature to enact legislation carrying out 
the prohibition of Const. art. 19, Sec. 23, held 
not equivalent to affirmative legislation permit- 
ting the prohibited act.—Griffin. v. Rhoton, 
Ark., 107 S. W. Rep. 380. 

32. Interstate Commerce.—The Elkins act 
(Act. Feb. 19, 1903, c. 708, 32 Stat. 847, U. S. 
Comp. St. Supp. 1907, p. 880) is not unconstitu- 
tional as in violation of the fifth amendment, 
because it subjects a shipper to criminal prose- 
cution for accepting a concession from a rate 
published and filed, without permitting him as 
a defense to show that the established rate was 
extortionate and unreasonable, and that the rate 
paid was reasonable.—United States v. Vacuum 
Oil Co., U. S. D. .C., W. D. N. Y., 158 Fed. Rep. 
536. 

33. Contracts—Pleading.—Where a _ pleading 
alleges an absolute promise and the proof shows 
one that was contingent or conditional, the 
variance is fatal.—Wiggins v. Wilson, Fla., 45 
So. Rep. 1011. 

34. Corporations—Agent’s Unauthorized Con- 
tract.—A contract of sale not binding upon a 
company; because made in its behalf by an 
agent without authority to do so is not binding 
upon the other party.—American Brewing Assn, 
v. Gossett, Tex., 107 S. W. Rep. 357. 

35. Capital Stock.—In an action against a 
corporation for the value of stock which it 
was claimed defendant refused to issue, an al- 
legation that notwithstanding no demand had 
been made by plaintiff the stock had been is- 
sued and tendered held a good defense.—Teeple 
v. Hawkeye Gold Dredging Co., Iowa, 114 N. W. 
Rep. 906. 
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36.——Capital Stock and Dividends.—As _ be- 
tween the seller and buyer of stock, the buyer 
is entitled to all dividends on the stock which 
are declared after the sale, even though the 
transfer is not recorded.—Tepfer v. Ideal Gas & 
Electrical Fixtures Co., 109 N. Y. Supp. 664. 


37. Issuance of Stock Certificates.—In an 
action against a corporation for the value of 
stock which plaintiff claimed defendant had re- 
fused to issue to him, whether a delay in issuing 
the stock was unreasonable, and hence amounted 





to a refusal to issue it, held for the jury.— 
Teeple v. Hawkeye Gold Dredging Co., Iowa, 
114 N. W. Rep. 906. 


38. Courts—Comity.—As between the states, 
the same rights are reserved by the constitu- 
tion to the citizens of one that are accorded to 
the citizens of another, but beyond this the 
ability of a creditor to pursue his debtor in a 
foreign jurisdiction rests wholly upon comity, 
and upon the laws of such: jurisdiction.—McKee 
v. Dodd, Cal., 93 Pac. Rep. 854. 

39. Criminal Evidenee—Dying Declarations. 
—It is error to refuse to strike out portions of 
the dying declaration giving the opinion of the 
deceased as to the intention of defendant.— 
Gardner vy. State, Fla., 45 So. Rep. 1028. 

40.——Offer of Proof.—Exclusion of questions 
to a witness, the relevancy of which is not made 
to appear, held not error, where the party pro- 
pounding them is given an opportunity of re- 
propounding such questions, and fails to do so. 
—Pugh v. State, Fla., 45 So. Rep. 1023. 

41. Criminal Law—Verdict.—A _ verdict of 
guilty will not be disturbed as against the evi- 
dence where there is some evidence tending to 
connect defendant with the crime.—Spencer v. 
Commonwealth, Ky., 107 S. W. Rep. 342. 

42. Criminal Trial—Embezzlement.—A charge 
on a trial for embezziement held not to con- 
stitute reversible error, though it doubtless 
would have been preferable to have omitted 
from it any reference to the argument of the 
state’s attorney.—Lewis v. State, Fla., 45 So. 
Rep. 998. 

43. Illegal Sale of Liquor.—-On a trial for 
unlawfully retailing intoxicating liquor, held 
error to admit evidence that defendant had the 
reputation of being a “blind tiger’? keeper.— 
Smothers v. City of Jackson, Miss., 45 So. Rep. 
982. 

44.——Killing Animals.—On a prosecution for 
maliciously killing hogs, in determining their 
value, evidence of value at a certain price per 
hundred, leaving the jury to decide as to the 
weight of the hogs, held not error.—Carson V. 
State, Neb., 114 N. W. Rep. 938. 

45. Reversible Error.—In a prosecution for 
violating the local option law, that the name of 











the alleged purchaser was spelled “Jiles” in a 
charge and “Giles” in the indictment held not 
to require a reversal.—Hoiland v. State, Tex., 


107 S. W. Rep. 354. 

46. Customs Duties—Invoice Value.—An im- 
through mistaking a currency sign, 
invoice value of his merchandise in 
Held, that it was 
States v. Muller, 
of App., Second Cir- 


porter, 
stated the 
dollars rather than rupees. 
a clerical error.—United 
Maclean & Co., U. S. C. C. 
cuit, 158 Fed. Rep. 405. 
47.——Specific Exemption from General Pro- 
visions.—Where a species belonging to a general 
grouv is provided for separately in tariff legis- 
lation. the intention of congress to withdraw 
that species from the group is so clear as not 








the omission of the quali- 
provided for’ from the 
group provision though included in the other 
provision.—United States vy. Albert Lorsch. & 
Co., U. S. Cc. C. of App., Second Circuit, 158 Fed. 
Rep. 398. 

48. Damages — Excessive Verdict. — Where 
plaintiff’s injuries consisted of a fracture of the 
right arm, necessitating amputation and a scalp 
wound, and a wound on the shoulder, a verdict 
of $10,000 was not excessive.—Larson vy. Haglin, 
Minn., 114 N. W. Rep. 958. 

49. Death—Damages.—tThe right of the 
parent to look to the child for support held not 
an element of damages in an action for the 
child’s death, where it does not appear that the 
parent is in need or likely to be so.—-Bourg v. 


to be controlled by 
fication “not specially 


Brownell-Drews Lumber Co., La., 45 So. Rep. 
972. 
50.—Excessive Verdict.—Where an employee 


24 ~ears old is killed by the negligence of his 
employer, and was a man of good character 
and health, and the beneficiaries are his widow 
and infant chi:d, a verdict of $5,000 is not ex- 
cessive.-—Balder v. Zenith Furnace Co., Minn., 
114 N. W. Rep. 948. 

51. Dedication—Persons Authorized to Make. 


—An administrator merely authorized to sell 
decedent’s land to pay debts may not dedicate 
any part of it as a street.—Davis v. Town of 


Bonaparte, Iowa, 114 N. W. Rep. 896. 

52. Deeds—What Constitutes.—A contract 
providing that a certain person could take pos- 
session of a ranch and enjoy the products of the 
same until deeds were executed on the approval 
of another person named is not a deed, but an 
executory contract.—De Bergere y. Chaves, N. 
M., 93 Pac. Rep. 762. 

53. Descent and  Distribution—What Law 
Governs.—Subject to the limitation that the re- 
lation of a person to another is to be determined 
by the law of the former’s domicile, the per- 
sonal property of an intestate is to be dis- 
tributed according to the law of his domicile, 
and his real estate according to the law of the 
p:ace.—Shick v. Howe, Iowa, 114 N. W. Rep. 
916. 

54. Divoree—Alimony.—The trial of an ac- 
tion for separation held to be delayed by de- 
fendant and not by plaintiff, so as to prevent 
defendant from obtaining a modification of an 
order for temporary alimony, allowed on con- 
dition that the case be speedily tried.—Brown Vv, 
Brown, 109 N. Y. Supp. 637. 

55. Grounds.—Mere indiscreet conduct and 
relations with young men on the part of a 
married woman, all embraced under the general 
term “‘ilirting,’ is not cause for divorce.—Han- 
cock v. Hancock, Fla., 45 So. Rep. 1020. 

56. Dower—Conveyance before Marriage.—A 
secret conveyance in contemplation of marriage 
is fraudulent as to the spouse; the intent to 
deprive her of her marital rights which she 
would otherwise have acquired being presumed 
from the circumstances.—Wallace v. Wallace, 
Iowa, 114 N. W. Rep. 913. 

57. Easements—Stairways.—Where there is 
an easement in the use of a stairway for access 
to an adjoining building, held custom could not 
sustain the maintenance of a door interfering 
with the convenient use of the stairway.—Gard- 
Gabriel Valley Bank, Cal., 93 Pac. 
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equivalent to actual payment, so as to deprive 
the owner of his right of possession.—Beckham 
v. Slavden, Ky... 107 S. W. Rep. 324. 


59. 





Pieading.—If complainant fails to state 
facts necessary to recovery, or states facts 
showing that he is’ not entitled to relief, he 
must suffer the consequences.—Horne v. J. C. 
Turner Cypress Lumber Co., Fla., 45 So. Rep. 
1016. 

60.——What Constitutes Appropriation.—A 
crossing of plaintiff's track by the rails and cars 
of defendant steam railroad was not an ap- 
propriation of the property to the use of the 
latter, but a mode of exercising the public 
right of transit over the street.—Louisville & 
N. R. Co. v. New Orleans Terminal Co., La., 
45 So. Rep. 962. 

61. Equity—Pleading.—Affirmative averments 
of an answer, a general replication having been 
filed, held of no avail. unless proved by in- 
dependent testimony.—Griffith v. Henderson, 
Fla., 45 So. Rep. 1003. 

62.——Pleading.—A replication puts in issue 
all matters alleged in the bill not admitted by 
the answer, as well as those matters in the 
answer not responsive to the bill.—Griffith v. 
Hienderson, Fla., 45 So. Rep. 10038. 

63. Estovpel—Fuilure to Assert Title—In 
an action by a wife to set aside a conveyance 
made by her husband in contemplation of their 
marriage, and without her knowledge, plaintiff's 
eonduct regarding a subsequent conveyance by 
the grantees held not to estop her from as- 
serting her dower right.—Wallace v. Wallace, 
Iowa, 114 N. W. Rep. 913. 

64.——Representations.—Where one holds out 
an infant as being of full age, he is estopped to 
set up the infancy against a person who has 
acted on the representations, with nothing to 
put him on notice of the truth.—Harris v. Ronk, 
Ky., 107 S. W. Rep. 341. 

65. Evidence—Documents.—Where a witness 
testifies by reading from documents to things 
of which he has no personal knowledge, nor any 
knowledge that the documents stated the facts 
correctly, the evidence is inadmissib!e as hear- 
say.—Meriwether v. Quincey, O. & K. C. R. Co., 
Mo., 107 S. Wa Rep. 434. 

66.——Expert Testimony.—Whether it is 
proper and customary in certain circumstances 
to apply steam to a locomotive to start it in 
making a coupling is a proper subject for ex- 
pert testimony.—Galveston, H. & S. A. Ry. Co. 
v. Mitchell, Tex., 114 N. W. Rep. 374. 


67.——Failure to Object to Introduction.— 
Where evidence inadmissible has been admit- 
ted without objection, and the witness examined 
and cross-examined, it is not error to decline 
to strike out such evidence.—Lewis v, State, 
Fla., 45 So. Rep. 998. 

68.——Motion for Security of Costs.—Where 
the sheriff joined in a motion for security for 
costs in an action of replevin after accepting a 
delivery bond, it is not an admission by the 
sheriff that the delivery bond was insufficient.— 
McAleenan vy. Dickmann, Mo., 107 S. W. Rep. 
444, 


69.——Negiligence.—Where negligence in an 
action for death of a pedestrian by being struck 
by a street car was predicated entirely on the 
absence of a fender from the car, the court held 
entitled to take judicial notice of the purpose 
of fenders as applied to such cars.—Spiking v. 
Consolidated Ry. & Power Co., Utah, 93 Pac. 
tep. 838. 





70. Execution—Innocent Purchasers.—An at- 
torney for a judgment creditor who buys at his 
client’s sale under execution is not an innocent 
purchaser.—Woods v. Hayes, Ark., 107 S. W. 
Rep. 387. 

7k. executors and Administrators—Account- 
ing.—A defense interposed by an executor to an 
order for payment to a legatee held unreason- 
able, so that he was not entitled to credit for 
the interest he was required to pay because of 
his appeals.—In re Peters, Mo., 107 S. W. Rep. 
406. 

72. Claims of Non-resident Creditors.— 
Since the statute does not forbid a creditor 
resident in a sister state, the right to present 
his claim against an estate being administered 
in this state, whether the administration be 
primary or anciliary, comity will dictate that 
such a claim should be entertained.—McKee v. 
Dodd, Cal., 93 Pac. Rep. 854. 

73. False Imprisonment—., ustification.— When 
a private person seeks to justify his imprison- 
ment of another, it must appear that he has 
complied with the law warranting such im- 
prisonment.—Kroeger vy. Passmore, Mont., 93 
Pac. Rep. 805. 

74. Fire Insurance—Insurable Interest.—The 
equity maxim that “ihe law will consider that 
done which ought to have been done” does not 
apply to deprive insured on all insurable inter- 
est in an action to collect insurance upon a 
structure judicially held a nuisance and order 
it removed.—Irwin vy. Westchester Fire Ins. 
Co.. 109 N. Y. Supp. 612. 

75. KFraud—Action to Rescind Sale of Stock 
-~~To rescind a contract or recover damages for 
fraud. knowledge must be alleged and proved, 
and either the representation of a fact as true 
which is known to be false, or the representa- 
tion of knowledge when no knowledge exists 
and the facts represented are not true is suf- 
ficient to constitute fraud.—Lambert v, Elmen- 
dorf, 109 N. Y. Supp. 574. 

76. Frauds, Statute of—Agreements not to be 
Performed Within a Year.—The year within 
which a contract not in writing must be per- 
formed to escape the bar of the statute of 
frauds commences from the date of contract, 
and not from the date of entry upon its per- 
formance.—Womach y, Jenkins, Mo., 107 S. W. 
Rep. 423. 








Delivery and Acceptance.—Where goods 
were in possession of the buyer at the time of 
a parol sale thereof, no further delivery and 
acceptance were necessary to satisfy the statute 
of frauds.—Godkin v. Weber, Mich., 114 N. W. 
Rep. 924. 

78. Fraudulent Conveyances—Cpnsideration. 
—On the issue of fraudulent conveyance, based 
on insufficiency of the consideration, an out- 
standing void tax title is admissible as tending 
to affect the market value of the land.—Stone v. 
White, Fla., 45 So. Rep. 1032. 

#3. Garnishment—Non-resident Defendants. 
—The courts have jurisdiction of garnishment 
proceedings against nonresident parties in all 
eases where the defendant and garnishee are 
personally served while in the state.-—McShane 
v. Knox, Minn., 114 N. W. Rep. 955. 

80. Grand Jury—Presence of Attorney in 
Grand Jury Room.—A deputy enforcement com- 
missioner appointed under Laws 1907, p. 303, c. 
187, has no right to visit grand jury sessions 
either under his appointment as assistant state 
attorney nor his employment by the board of 
county commissioners to enforce the prohibitory 
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law.—Ex parte Corliss, N. D., 114 N. W. Rep. 
962. 

81. Highways—Obstruction.—-No equities in 
favor of a person obstructing highway can be 
founded on the acauiescence of the highway or 
other officials, or on their laches.—Eble y. State, 
Kan., 93 Pac. Rep. 803. 

82 Homicide—Dying Dec'aration.—Where 
the state seeks to introduce a dying declaration, 
it should be shown that, when it was made, the 
deceased believed he was without hone of re- 
covery.—Gardner y. State, Fla., 45 So. Rep. 1028. 

83. Husband and Wife—<Action Between.—In 
an action of replevin by a husband against his 
mother-in-law to recover a diamond ring, where 
his wife from whom he was separated, but not 
divorced, intervened, and claimed the ring as 
her property, and judgment was had _ for the 
wife, plaintiff held not entitled to a reversal 
because of no judgment against the mother-in- 
law.—Lee v. Patterson, Miss., 45 So. Rep. 980. 

84.——-Constructive Trusts.—Where a husband 
obtained money belonging to his wife without 
her written consent. she was entitled to treat 
him either as a debtor or an implied or con- 
structive trustee.—Smith v. Sette, Mo., 107 S. 
W. Rep. 430. 

85.———Physician’s Services.—A wife’s liability 
for physicians’ services rendered in her hus- 
band’s last sickness under Code, Sec. 3165, held 
an independent statutory liability enforceable 
against her, though the physicians’ claim 
against the husband's estate was barred.—Vest 
v. Kramer, Iowa, 114 N. W. Rep. 886. 

&6.——Separate Estate.—Where a married 
woman purchases furniture and fixtures for a 
hotel business, executes her note th®refor and a 
mortgage on her separate real estate to secure 
its payment, the debt incurred is enforceable 
against her, and her’ separate estate so 
mortgaged.—Booth Mercantile Co. v. Murphy, 
Idaho, 93 Pac. Rep. 777. 

87. Injunetion—Dissolution.—A temporary in- 
junction restraining eviction proceedings in the 
county court should not be dissolved on the 
ground that relief may be obtained by a plea on 
equitable grounds in such proceedings.—Hobbs 
v. Chamberlain, Fla., 45 So. Rep. 988. 

88.——-Eenforcement of Public Rights.—Under 
Code, Sees. 2448, 2450, 2453, held individual citi- 
zens of a city may enjoin the retaining of names 
on a census roll fraudulently placed there to 
show a population entitling saloons to operate 
on a consent of a bare majority of the voters.— 
Semones v. Needles, Iowa. 114 N. W. Rep. 904. 

89. Insane Persons—Presumption.—The pre- 
summ™tion is that all persons are mentally sound 
until the contrary is shown.—Succession of 
Jones. La., 45 So. Rep. 965. 

90. Intoexieating Liquers—Violation of Local 
Option Law.—In a prosecution for violation of 
the local option law, evidence that persons pres- 
ent when the sale was made were convicted 
of drunkenness he'd incompetent to show that 
the drinks sold prosecuting witness were in- 
toxicating.—Isom y. State, Tex., 107 S. W. Rep. 
350. 

91. Justices of the Peace—Service of Process. 
—Where a justice’s judgment was based on a 
summons served outside the county. a person 
claiming thereunder was bound to show’ that 
there was attached a certificate of the county 
clerk that the person issuing it was an acting 
justice of the peace, under Code Civ. Proc. Sec. 
849.—Ferguson v. Basin Consol. Mines, Cal., 93 
Pac. Rep. 867. 








92. Limitations of Actions—Conveyances in 
Fraud of Dower.—Where one, in contemplation 
of his marriage with paintiff, without her 
knowledge, deeded certain land to his children 
by a former wife, the statute of limitations did 
not begin to run against her right to attack the 
deed until the death of her husband.—Wallace 
v. Wallace, Iowa, 114 N. W. Rep. 913. 

93. Place of Accrual of Action.—In a legal 
sense, a cause of action cannot have two places 
of origin, but can arise in but one place, and, in 
the case of a note made payable in the state 
where the payee lives it arises in that state.— 
McKee v. Dodd, Cal., 93 Pac. Rep. 854. 

94. Mandamus—tTitle to Office.—Where a 
judge refuses to recognize the person holding 
prima facie title to the office of clerk of the 
district court, mandamus is a proper remedy to 
compel such recognition.—Matney y. King, Okl., 
93 Pac. Rep. 737. 

95. Marriage—Annulment.—Although an ac- 
tion to annul a marriage be undefended, suf- 
ficient »roof of the facts alleged to warrant an- 
nulment must be offered in order to obtain a de- 
cree.—Vazakas v. Vazakas, 109 N. Y. Supp. 568. 

96. Master and Servant—Assumed Risk.—A 
street railway motorman held not to have as- 
sumed the risk of injury from the inability of 
the motorman of the co:liding car to stop the 
same, because of defective brakes with which it 
was equipped.—Garner vy. Metropolitan St. Ry. 
Co., Mo., 107 S. W. Rep. 427. 





97.———Contributory Negiligence.—That a 
brakeman did not instantly realize that he could 
not adjust a defective coupler without remain- 
ing between the cars longer than was prudent 
held not as a matter of law contributory negli- 
gence.—McGuire v. Quincy, O. & K. Cc. P. Co., 
Mo., 107 S. W. Rep. 411. 

98. Injuries to Third Persons—An_ act 
done by a servant while engaged in his master’s 
work, causing injury to a third person, but not 
done as 4 means for performing that work, can- 
not be deemed the act of the master.—Daugh- 
erty v. Chicago, M. & St. P. Ry. Co., Iowa, 114 
N. W. Rep. 902. 

99. Mechanics Lien—Separate Contracts.—A 
materialman who furnishes material for a 
building under separate contracts, with knowl- 
edere of such contracts, cannot tack one con- 
tract to the other by filing his ec’aim of lien 
within the required time from the date of fur- 
nishing material under one of the contracts.— 
Valley Tamber & Mfg. Co. v. Driessel, Idaho, 
93 Pac. Rep. 765. 











100. Mines and Minerals—Statutory Regula- 
tion.—The legislature cannot exonerate a mine 
owner who uses prescribed precautions to pre- 
vent injury from discharge of debris into rivers 
from liability for injuries to others occurring 
notwithstanding the precautions. — Sutter 
County v. Nichols, Cal., 93 Pac. Rep. 872. 

101. Mortgages—Foreclosure.—The purchaser 
under foreclosure of a mortgage on land held to 
take as an appurtenant easement water rights 
acquired for the land by the mortgagor subse- 
qnent to the mortgage.—Stanislaus Water Co, v. 
Bachman, Cal., 93 Pac. Rep. 858. 





102. Municipal Corporations—Appointment of. 
—Where the time of a person’s appointment as 
city clerk of a city had expired, and he held 
over as authorized by its charter, a vacancy in 
the office existed and the power to appoint a 
suecessor might be exercised.—Smith v. Bogas- 
kie, 109 N. Y. Supp. 598. 
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103. Contract with Former Trustee.—A 
contract for the construction of sidewalks held 
not invalid because the contractor was a town 
trustee until resigning just before bidding. 
though he was reappointed several months 
afterwards.—Harrison v. Town of Prestonburg, 
Ky., 107 S. W. Rep. 337. 

104, Dedication of Highway Subject to 
Easements.—A street or highway established by 
dedication or prescription is subject to ease- 
ments, obstructions, and private uses made of 
it at the time the dedication is made, or when 
the use becomes such as to imply a grant or 
dedication.—Davis v. Town of Bonaparte, Iowa, 
114 N. W. Rep. 896, 

105.——-Granting Street Railway Franchises.— 
The granting of a license by a city to a street 
railway company to operate its railway on 
certain streets constituted an exercise of gov- 
ernmental power, under which the city acts as 
the representative of the state, and not in a pri- 





vate capacity.—Potter v. Calumet Electric St. 
Ry. Co., U. S. C. C., N. D. Iil., 158 Fed. Rep. 521. 
106. Misdemeanors.—An ordinance provid- 





ing that all offenses made misdemeanors under 
the state laws shall constitute offenses against 
the municipality incorporates into the ordinan- 
ees all state laws relative to misdemeanors.— 
Smothers v. City of Jackson, Miss., 45 So. Rep. 
982. 

107.——Validity of Ordinance.—A taxpayer 
having no direct or personal interest in a sub- 
ject of an ordinance held not authorized to sue 
to restrain its enforcement.—Brummitt v. Ogden 
Waterworks Co., Utah, 93 Pac. Rep. 828. 

108. Navigable Waters—Tide Lands.—Land 
lying between the lines of the ordinary high 
and low tides and covered and uncovered suc- 
cessively by the ebb and’ flow thereof constitute 
tide lands.—People v. Kerber, Cal., 93 Pac. Rep, 
878. 

109. Negligence—Cellarways.—The owner of 
a building held not liabte for injuries to a pe- 
destrian who walked along the side thereof on 
a dark night, and fell into an open cellarway.— 
Davis v. Town of Bonaparte, Iowa, 114 N. W. 
Rep. 896. 

110.—-Duty Toward Licensee.—The mere 
permission of the owner or occupier of lands or 
buildings of allowing people to enter on and 
use a part of his premises held not to amount 
to an invitation but only to show a license.— 
Herzog v. Hemphill, Cal., 93 Pac. Rep. 899. 

111. New ‘Trial—Motions.—A motion to set 
aside a nonsuit and grant a new trial, not filed 
within four days, excluding Sunday, after the 
nonsuit, cannot be considered.—Jones v, Marble- 
head Lime Co., Mo., 107 S. W. Rep. 420. 


112. Officers—Creation of New Offices.—Const. 
Sec. 217, giving the legislature express author- 
ity to enact any law looking to the enforce- 


ment of the prohibitory law, did not give it 
power to create new offices.—Ex parte Corliss, 
N. D., 114 N. W. Rep. 962. 

113. Partnership—Nature of Relation.—A 
partnership indicates that the partners are to 
engage in some definite business in which they 
are to share the profits, and the basis of the 
relation is a contract between them.—Chappe?l 
v. Chappell, 109 N. Y. Supp. 648. 

114.——Real Estate Acquired by Partner.— 
Equity will apply its broad principles to se- 
cure to all partners their rights in real estate 
Which equitably belongs to the firm by regard- 
ing the legal title if in one partner as he:d in 





trust for partnership purposes, and this doctrine 
extends to implied as well as express trusts.— 
Whitney v. Dewey, U. S. C. C. of App., 158 Fed. 
Rep. 385. 

115. Scope of Business.—One dealing with 
a partner without notice may hold the copart- 
ners, where the transaction is such as the 
pubiic may reasonably conclude is embraced 
within the partnership business.—Merrill v. 
O’Bryan, Wasbh., 93 Pac. Rep. 917. 

116. Payment—Checks.—When a debtor gives 
his check for the amount of his indebtedness, 
the prima facie presumption arises that as the 
check was taken merely as conditional, not as 
absolute payment, though, to make the rule ap- 
plicable, there must be a debt either precedent 





or contemporaneous.—Matlock v. Scheuerman, 
Or., 93 Pac. Rep. 823. 
117%. Plendings—Amendments.—An amend- 


ment to pleadings setting up a defense which 


would have been a bar to the actions when 
brought, but when asked for was merely a 
technical defense not barring new actions, 


should not be granted.—Calvert v. Thurston, 
109 N. Y. Supp. 567. 

118. Amendment.—That paintiffs in an 
amended petition sue in their individual capac- 
ity does not change the cause of action as- 
serted in the original petition setting forth a 
cause of action in their favor as a firm.—Mayes 
v. Magill, Tex., 107 S. W. Rep. 363. ‘ 

119. Principal and Agent—Acting for Par- 
ties Adversely Interested.—One employed to se- 
cure for his employer options on mining claims 
cannot receive compensation from the parties 
executing the options without losing his right 
to compensation from the employer ignorant of 
the facts.—Lemon v. Little, S. D., 114 N. W. Rep. 
1001. 

120. Quieting Title—Parties Plaintiff.—Two 
sons, claiming that each owns a divided half 
of certain land under the will of their mother, 
and seeking to remove from their title the 
cloud of a fraudulent deed affecting the moieties 
of both, were properly joined as plaintiffs, under 





Code Civ. Proc. Sec. 381.—Gillespie v. Gouley, 
Cal., 93 Pac. Rep. 856. 
121. Railronds—Negligence.—Where a_ child 





was negligently permitted to ride on a hand car 
by defendant's sectionmen, and was _ injured, 
the original wrong in permitting him to ride 
was the proximate cause of the injury.—Daugh- 
erty v. Chicago, M. & St. P. Ry. Co., Iowa, 114 
N. W. Rep. 902. 

122. Reference—Cominon Law Reference.— 
In case of a common-law reference, if it ap- 
pears that the referee has exercised his honest 
and incorrupt judgment in finding the facts, 
after a fu:l and fair hearing of the parties, the 
court cannot decline to accept the report upon 
the ground that the referee has erred in his 
judgment.—United States v. Ramsey, U. S. C. C., 
D. Idaho, 158 Fed. Rep, 488. 

128. Reformation of Instruments—Mistak¢ .— 
A vendor, having subsequently executed a deed 
to a purchaser from his vendee, held entitled, to 
have the -~™e reformed to conform to the con- 
tract with the original vendee.—McAdow sv. 
Wight, Mo., 107 S. W. Rep. 421. 


124. Pleading.—The allegation of mistake 
authorizing the reformation of a contract must 
be as full and satisfactory in order to warrant a 
decree of reformation, as is required of the 
proof.—Horne v. J. @. Turner Cypress Lumber 
Co., Fla., 45 So. Rep. 1016. 
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125. Sales—Rescission.—Failure of a buyer of 
flour to countermand an order for other. flour 
as agreed held not to establish a fraudulent 
purpose on the buyer's part, entitling the sel- 
ler to rescind.—John Blaul & Sons v. Wandel, 


lowa, 114 N. W. Rep. 899. 


126. Sehools and Scheol Districts—Right to 
Office.—One held not to lose the office of school 
district trustee through the failure of the sup- 
erintendent to perform his duty respecting the 
recording of the election and qualification.—Mc- 
Glone v. Zornes, Ky., 107 S. W. Rep. 329. 


27. Speecifie Performance—Grounds of Reme- 
dy.—Whether a contract will be specifically en- 
forced is a matter of judicial discretion, but it 
must be a sound legal discretion, and, where the 
testimony furnishes no reasonable grounds for 
different conclusions, there is no ground for the 


exercise of discretion.—Stevens v. Trafton, 
Mont., 93 Pac. Rep. 810. 
128.——Pleading.—Where the petition alleges 


that plaintiff has elected to accept a conditional] 
option, and there is no allegation that the 
condition has been complied with, an excep- 
tion of no cause of action should be sustained, 
and the demand rejected.—Southern Sawmill Co, 
v. Baldwin Lumber Co., La. 45 So. Rep. 961. 

129. Unrecorded Deeds.—Where both par- 
ties acted in good faith, one in possession of 
land under a lease and option to purchase 
which has been recorded is not entitled to spe- 
cific performance of the option by a grantee 
claiming under a prior unrecorded deed from 
the same person.—Lindley v. Blumberg, Cal., 
93 Pac. Rep. 894. 





130. Statutes—Legislative Construction.—A 
legislature has no power to construe a law en- 
acted by its predecessor, so as to affect acts 
done under such preceding statute prior to the 
enactment of the construing act.—Great North- 
ern Ry. Co. v. Snohomish County, Wash., 93 
Pac. Rep. 924. 

131. Statute of Frauds—Parol Lease.—Where 
in foreible detainer defendant claims under a 
parol lease for more than one year, it is prop- 
er to direct a verdict for plaintiff.—Kofoid  v. 
Lincoln Implement & Transfer Co., Neb., 114 N. 
W. Rep. 937. 

132. Street Railroads—Rights in Street.—The 
public held not deprived of the right to use a 
street by the construction of a street railway 
thereon; the rights of the public and the rail- 
way company being reciprocal, except as to the 
railway company’s preferential right of passage. 
Spiking v. Consolidated Ry. & Power Co., 
Utah, 93 Pac. Rep. 838. 

133. Sunday—Violation of Law.—Employees 
of a company under contract to supply water 
and light to a town and its inhabitants held not 
violating Sunday law in generating steam on 
that day.—Turner y. State, Ark., 107 S. W. Rep. 
388. 

134. Taxation—Review by Courts.—That an 
appellant is a nonresident held not to deprive 
the district court of jurisdiction of his appeal 
from the refusal of local authorities to set aside 
his assessment.—Shirk v. Township Board of 
Review of Monmouth, Iowa, 114 N. W. Rep. 884. 

135. Yenanecy in Common—<Actions by Co-Ten- 
ant.—A tenant in common may sue separately in 
ejectment, and, if defendant shows no title, 
may recover possession of the entire estate in 








subordination to the rights of his co-tenant.— 
DeBergere v. Chaves, N. M., 93 Pac. Rep. 762. 

136. YTender—Conditional Tender.—A creditor, 
accepting money tendered conditionally, assents 
to the condition, and cannot accept the money 
and reject the conditions.—Bahrenburg v. Con- 
rad Schopp Fruit Co., Mo., 107 S. W. Rep. 440. 

137. Trial—Order of Proof.—In an action by 
an employee for compensation, defendant held 
entitled to show a certain fact on cross-exami- 
nation of plaintiff, and thereby defeat the ac- 
tion, though such fact was pleaded as a defense. 
Lemon v. Little, S. D., 114 N. W. Rep. 1001. 
138.-——Right to Open and Close.—Proponent of 
a will is plaintiff and opponent defendant, and, 
though opponent raises the distinct issue of in- 
sanity, it does not give him the right to open 
and close.—Succession of Jones, La., 45 So. Rep. 
965. 

139. Trusts—Compensation of Trustee.—The 
estate of a life beneficiary in a testamentary 
trust held entitled to full commissions for re- 
ceiving and paying out the corpus of the trust 
fund.—In re Wilcox, 109 N. Y. Supp. 564. 

140. Vendor and Purchaser—lIrrigation.—An 
agreement for sale of water for irrigation held 
not a personal covenant, but a contract for sale 
of real estate, binding on a purchaser of the 
water company’s plant, taking with notice.— 
Stanislaus Water Co. v. Bachman, Cal., 93 Pac. 
Rep. 858. 

141. Specific Performance.—A defendant 
he'd not estopped to set up rights under unre- 
corded deed as a defense against plaintiff’s ac- 
tion for specific -performance of an option to 
purchase.—Lindley vy. Blumberg, Cal., 93 Pac. 
Rep. 894. 

142. Waters and Water Courses— Action to 
Establish Right.—Where defendant is entitled 
to water saved and developed by it above the 
natural flow of a stream, the court must deter- 
mine with such exactness as is possible how 
much water is saved and developed.—Pomona 
Land & Water Co. v. San Antonio Water Co., 
Cal., 93 Pac. Rep. 881. 

143. Maintenance of Dam.—A judgment 
which prohibits the maintenance of a dam at 
a height that would cause the pond to extend 
at the natural flow beyond a certain point is 
not void for indefiniteness.—Meveigh vy. Inter- 
national Paper Co., 109 N. Y. Supp.: 574. 

144. Witnesses—Cross-Examination.—Where 
accused pleaded an alibi claiming to have been 
sick when the offense was committed, held prop- 
er to ask him on cross-examination the nature 
of his sickness.—Moore v. State, Tex., 107 S. W. 
Rep. 355. 

145. Privileged Communications.—The_ de- 
livery by the widow of a deceased owner of a 
map of a block platted by the deceased to the 
attorney for the estate of the deceased is not 
a privileged communication from client to at- 
torney.—Myers v. Kenyon, Cal., 93 Pac. Rep. 888. 

















146. Work and Labor—Breach of Contract.— 
Though one’s failure to perform contract for 
services is inexcusable, he may recover the rea- 
sonable value of services rendered less any dam- 
age to the employer by the breach.—Sto!le v. 
Stuart, S. D., 114 N. W. Rep. 1007. 


147.——Part Performance.—An architect, hav- 
ing failed to perform agreed services because 
of a conflict in taste, held not entitled to re- 
cover on a quantum meruit for part performed. 
—Stroeh v. McClintock, Mo., 107 S. W. Rep. 416. 





th 
to 
up 
ab: 
no 
not 
atic 
if. | 
sua 


In q 





